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PRINCIPLES OF 

MAHOMED AN LAW. 


CHAPTER I. 

Introduction op Mahomedan Law into 
British India. 

f 

L Administration of Mahomedan law. —The Mahomedan 
law is applied by the Courts of British India to Mahomedans 
not in all, but in some matters only. The power of Courts 
to apply .Mahomedan law to Mahomedans is derived from and 
regulated by Statutes of the Imperial Parliament and by 
local legislation {a). 

Fur Statiit*"), see s. (i. for tlio Acts, see secs. 7 <o LI. 

Tlie i»resenf wotk <lnes not com])nsc tlie whole of pure .Mahomedan law, but only 
such ])ortioiis thereof .is are .i])]ilied hy the Courts of Untish India to Mahomedans. 

2. Extent of application. --As regards British India, the 
rules of pure Mahomedan law may be divided into three parts— 

(i) those which have be(*n cx'prcsslt/ directed by the 
Legislature to lie applied to Mahomedans, such as 
the rules of Succession and Inheritance ; 

(ii) those which are applied to Mahomedans as a mat¬ 
ter of justice cquit?/ and good conscience, such as 
the jiiles of the Mahomedan law of Pre-emp¬ 
tion ; 

(iii) those which are not applied at all, though the 
parties be Mahomedans, such as the Mahomedan 
Criminal Law, and the Mahomedan Law of 
Evidence. 


(a) Sheik KudratuUa Mahmi Mohan (1809) 
• 4 B. L. it. 109, Ibrahim >. Mum 


(1870) 0 M II.C. 20, 31 , Braja Ki*hor v, 
Airti Chamira (1871) 7 li. L R. 19, 2ri. 
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MAHOMEDAN LAW.' . 


The only portions of pure Mahomedan law that are 
administered by the Courts of British India to Mahomedans 
are those comprised in els. (i) and (ii). In other respects, 
the Mahomedans in British- India are governed by the General 
Law of British India. 

3. Matters expressly enumerated*— The rules of Maho¬ 
medan law that have been expressly directed to be applied 
to Mahomedans are to be applied except in so far as they 
have been altered or abolished by legislative enactment. 

ThU". the rules of the Mahomedan Law of Inheritance are eipressly directed to he 
applied to Mahomedans. One of those niles is that a Mahomedan renonncin>{ tlic Malio- 
medan religion is to be excluded from inheritance. Jiiit this rule has now been abolished 
by the Freedom of Religion Act 21 of IKiit). Hence this rule does not applv. 

4* Matters not expressly enumerated* —Such of the rules 
oflMahomedan law as have not been expressly directed tf) 
be applied to Mahomedans M’ill be applied, as a matter ot 
justice, equity and good couseience, if there is no "statutory 
provision for matters covered by those rules. 

Thu-s the rules of the ilahoniedan I..a\\ of Pre cm])tion aie nowhere e\prcs>l_\ directed 
to be applied to Mahomedans In the provinces wlicrc those iul<‘s are applied to Mabo- 
niedan.s, they aie applieil on grounds of justu-e, e(|nit\ and good < onscicncc (s ITS) 
They are not applied to Mahomedans in (fudh and in tlie Punjab, lor tbcie are SpK ml 
Act<f relating to pre-emption for Oudh and the Punjab, and those .\cts apph to .Maho¬ 
medans also (s. IT!)). 

Again, the rules of the ^l.ihomedan Ciiminal Law are nowhere e\j>iess|^ ihrectcd 
to be applied to Mahomedans. Hut there are leyislntue eHurhiiPiih ndating to (.rimin.il 
law' in India sucdi as the Indian Penal Code and the Code of Ciiminal Proei'diire Hem e 
those rules could not be applied on groumls of justice, equity and good i oiisciem e. I'lie 
result IS that Mahomedans in British India are governed h\- the < rmimal law of British 
India. 


5* Justice, equity and good conscience. -The rules referred 
to in ji. 2, cl. (ii), may not he applied if they are in the 
opinion of the Court opposed to justice, equity and good 
conscience. But the rules referred to in cl. (i) of that section, 
that is, rules that have been expressly directed by the Legisla¬ 
ture to be applied to Mahomedans, must be applied though 
they may not in the opinion of the Courts conform with justice, 
equity and good conscience. 

Thus the tuIph of the Mahomedan Law of Pre-emption come under s. 2, el. (u), and 
they are not applied hy the Courts of the Madras Presidency on the ground that^they 
•re opposed to justice equity aud good conscience, inasmuch as the Law of Pre-emption 



EXTENT OF APPLICABILITY. 


3 


places lestriction upon liberty of transfer of property by requiring the owner to sell it 
in the first instance to his neighbour. The High Courts of Bombay and AUahabafl, 
on the other hand, have applied the Mahumcdau Law of Pre-emption to Mahomedans 
with this remarkable result that the notion of “justice, equity and good conscience “ 
hold by those Courts differs from that held by the Madras High Court (6). See s. 17H 
below. 

As regards rules which the Courts have been <^prrsdy directed to apply to Maho- 
medans, they must of course be applied regardless of considerations of justice, equity and 
good conscience. Thus tlie rules of the Mahoraedan Law of Marriage have been expressly 
diri'ctcd to be applied to Mahomc'dans in Bengal, Cnited Provinces and Assam (s. 7) 
(•ne of those rules is that a divorce pronounewl by a husband is valid, though pronounced 
under •■orupulsion (s. 284). Hence the Courts of British India will not lie justified in 
refusing to reeogins(‘ sneli a divorce, though it may be ojiposed to their notions of justice, 
equity and good eonsdence (r). 

6. Mahomedan law in Presidency Towns* -{1) As to the 
IVesidoiicy towns of (Calcutta, Madras and Boinliay, it is enacted 
by the (Tovernnient of India Act, 1915, s. 112 [5 and 6 
(leo. .1, Ch. (ill as follfiwK : 

“The iligJi (Vmrts at Calcutta, Madras and Boniliay, in 
tlie extu'cise of tlicir original jurisdiction in suits against 
inhabitants of Calcutta, Madras or Bombay, as the ease may 
be, .shall ill matters of inheritance and succession to lands, 
rents and goods, and in matters of contract and dealing between 
yiarty aiitl party, when both parties are subje(*t to the same 
personal law or custom having the force of law, decide according 
to that ])crsonal Jaw or custom, and when the parties are subject 
to diflereiit jiersonal laws or customs having the force of law, 
decide according to the hiAV of custom to which the defendant 
is subject,*’ That is to say, the law to be applied in the matters 
aforesaid shall be the Mahomedan law if both parties are Maho- 
medans. Similarly, when a d(‘aling takes place b(‘tweeii two 
parties of whom oik* is a Hindu and the other a Mahomedan, 
and a suit is ])rf)ught in respect of that dealing by the Hindu 
against the Mahomedan, the dispute between them is ^ to be 
decided aecorcTing to the Mahomedan law (d). But the 
Mahomedan law to be applied in either ease must be such 
portion thereof as has not been abrogated by the general law 
of British India [see notes below], 

(2) The law to be applied by the Presidency Small 
Cause C^onrts is the same as that administered for the time 
being by the High Courts in the exercise of their ordinary 


(6) IbraJum v. Muni, (187U) 0 M U C. 20. 

(c) IbTtthun V Enayelur (1809) 4 B.L.K A (’. l:!. 
((^ Atm Vn%S nua \. Ditle (1871) 0 Mad. H. ('. 


47.",, West and Buliler’s Disesi ol 
Hindu Law, p 0. 
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original civil jurisdiction (Presidency SmalP Cause Courts Act 
15 of 1882, s. 16). 

Earlier Oatuies .—Provisions similar to those in sub-s. (1) were contained in the 
East India Company Act, 1870, s. 17. [21 Geo. 3, ch. 70], which applied to the Supreme 
Court at Calcutta, and the East India Act, 1797, s. 13, [37 Geo. 3, ch. 142], which applied, 
to the Recorder’s Court.s at ^ladras and Bombay. These Acts as well as the High Courts 
Acts of 1861, 1865 and 1911 have been re])ealed and re-enacted by the Government of 
India Act, 1915. But the repeal does not affect the validity of any charter or letters 
patent under those Acts [Government of India Act, 1915, 130]. 

Law to be administered in cases of inheritance, succession, coniinci and dealing between 
party and parly .—This may Ijc rejiealed or altereii by the (iijvernor-Gcneral in Council • 
see the Government of India Act, 1915, s. 131. and the fifth schedule to the Act. In 
fact the Mahomedan law of contract has been almost entirely superseded by the Indian 
Contract Act, 1872, and other enactments, ami thi.s was done in the exercise of the power 
given to the Governor-General m Council by the Indian Councils Act, 1801. The latter 
Act has been repealed and to a large extent re-enacted by the Goieniincnt of India Ac t, 
1915 (f). As regards interest, it is doubtful whether the Mussulman rule prohibitin!:; 
usury has been repealed by the Usury Laws Repeal Act 2!> of 1^555 y). The point 
arose in a recent Privy Council case, but it was not dc* hIimI (</). 8 ce s. 6.‘> of the 
Government of India Act, 191.5. and els. 19 and 44 of the ehaitcr for each of the High 
Courts for Calcutta, Madras and Bombay. 


Law to which the defendant Is subject .—It is provided In tlie hitler [lortion of the 
section that when the parties are subject to different jicr.sonal hivvs, tlic dispute between 
them is to be decided according to the law to winch the defemUnt is subject. It is not 
easy to define what these words really mean. The decisions lay down wb.it the words do 
not mean : they do not say what the words do mean. But wliatevcr the pioper construc¬ 
tion of those words may be, they do not mean this that where a Hindu purchases land 
from a European which is subject to his wife's claim for dower, and a suit is brought by 
the wife against the Hindu purchaser to enforce her right, the Hindu purchaser is to be 
in any better possession than a European purchaser would be, simply because the 
Hindu law recognizes no rule of dower (h). 


7. In Bengal, United Provinces and Assam.—As to Bengal, 
United Provinces and Assam, except such portions of 
those territories as for the time being are not subject to 
the ordinary civil jurisdiction of the High Courts, it is enact¬ 
ed by Act XII of 1887, s, 37, that the Civil Courts of those 
Pro'vinces shall decide all questions relating to “ succession, 
inheritance, marriage or any religious usage or institution,” 
by the Mahomedan law in cases where the parties are Maho- 


<e) Sec Madhvb ('hnnder v. Ilajeoomar (1874) 14 
U. L. U. 76; A’olnn Chander v. Rometh 
Chunder (1887) 14 Cal. 781. 

(f) Ram Lai v. Barar Chandra (1868) 3 B. L. B. 

(O, C.) 1.30 [not abrogated] ; Mia Khan v. 
BUriian (1870) 5 B. L. B 500 [abrogated]. 

(g) Bamira BVn v. Zubaida Bibi (1010) 43 I. A. 

294, 300, 38 All. 581. 587-688, 86 I C. 87, 


(A) Sarhtee v. 1‘rotonmnoyee (1881) 8 Cal. 794, 
805-806 121 Geo. 3, Ch. 70, 8. 17]; Arlm 
Un-yisna v. Vale (1871) 6 Mad. H. C. 
455, 474-475 [37 Geo. 3. Ch. 142, s. 13]; 
Lakshmandas v. Dasral (1880) 6 Bom. 
168, 183-184; Mahomed v. A’arain (1916) 
40 Bom. .358, 363, 368, 32 I. C. 939. 
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medans, except in so far as such law has, by legislative enact¬ 
ment, been altered or abolished. In cases not mentioned 
above nor provided for by any other law for the time being 
in force the decision is to be according to justice, equity and 
^ood conscience. 

VuHtwn .—Custom binding inheritance in a particular family has long been recog¬ 
nized in India (t). Hence evidence is admissible to prove a family custom of succession 
at variance with the Mahomedan law, though there may be no express recognition of 
custom as in the Act cited above (j). But the burden of proof in such a case lies upon 
the party who sets up the custom (fc); the custom must be an ancient and invariable 
•custom, and it must be proved by clear and unambiguous evidence (i). As to what 
is essential to the proof of such a custom, see the undermentioned case (w). 

Justice, equity and good conscience .— This expression has been interpreted by the 
I'nvy Council to mean the rule-; of English law so far as they arc applicable to Indian 
society' and circumstances (n). 

8. In the Mufassal of Madras* —^As to the Mufassal of 

Madras, it is enacted bv the Madras Civil Courts Act III of 
1873, s. IG, that all questions regarding “ succession, inheri¬ 
tance, marriage, . . . or any religious usage or institution ” 

shall be decided, in cases where the parties are Mahomedans, 
liy the Mahomedan law or by custom having the force of 
law, and in cases where no specific rule exists, the Courts 
shall act according to justice, equity and good conscience. 

Cusloni — Sue notes to s. 7 above. 

Jiistici. tquitif and good coiisckiik. -See notes to s>. 7 above. 

9. In the Mufassal of Bombay* —As to the Mufassal of 
Bombay, it is enacted by Regulation IV of 1827, s. 26, that 
“ the law to be observed in the trial of suits shall be Acts 
of Parliaments and regulations of Government applicable to 
the case : in the absence of such Acts and Regulations, the 
usage of the country in which the suit arose; if none such 
appears, the law of the defendant, and in the absence of 
specific law and usage, justice, equity and good conscience 
alone,” 

Note that not a single topic of Mahomedan law is expressly enumerated in this sec¬ 
tion. So much, therefore, of Mahomedan law as is administered to Mahomedans by 
<k)Hrts in the Mufassal of Bombay, is administered as a matter of justice, equity and 
good conscience. As to this last expression, see notes to s. 7 above. 

(i) AMul Jliisnein v. Sana Thro (Ittlrt) 45 Cal. Punj. Rcc., Xo. 110. 

450, 480, 45 1. A. 10, 14, 43 1. C. 306. (/) Muhammad v. Sheikh Ibrahim (1922) 40 I. 

<j) Muhammad UmaU v. Xa/a Sheomiikh (1913) A. 119, 45 Mad. 808, 67 I. C. 116, (’22) 

16 Bom. L. E. 76, 17 G. W. X 97. l.s 1 C A. P. C. 69 [oxrlusion of females among 

671 [P. C.]; AH Atghar v. Coltrrior oj Lubbal Mahomedans of Coimbatore]. 

Hulandshahr (1017) 39 All. 574, 40 i. C. (m) 45 Cal. 450, 460, 45 1. A. 10, 14, 43 I. C. 306, 

753. supra. 

•<*) 46 Cal. 450, 45 1. A, 10, 43 I. C. .300, supra, (ti) Waghela v. Skekh Masliidin (1837) 11 Bom. 

approv Ing Bays Ram v. Sohet Singh (1900) 551, 601,14 I. A. 89, 96. 
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[7«aye.—Evidence may be given under this section of a custom excluding women 
from any share in the inheritance of a paternal relation (o). In a recent case, the High 
Court of Bombay gave effect to a usage prevailing in the Presidency of performing rites 
and ceremonies at the graves of deceased Mahomedans, and granted an injunction at 
the suit of the Mahomedan residents of Dharwar restraining the purchaser of a grave¬ 
yard from obstructing them in performing religious ceremonies at the graveyard (p). 
Sec notes to s. 7 above. 

I0« In the Punjab and the N.-W. Frontier.—As to the 

Punjab and the North-Western Frontier Province, it is enacted 
by the Punjab Laws Act IV of 1872, s. 3 , and the North- 
AVestern Frontier Regulations VII of 1901, as follows :— 

“In questions regarding succession, . . . betrothal, 

marriage, divorce, dower, . . . guardianship, minority, 
bastardy, family relations, wills, legacies, gifts, partitions, 
or any religious usage or institution, the rule of decision 
shall be— 

(1) any custom applicable to the parties concerned, 
which is not contrary to justice, equity or good cons¬ 
cience, and has not been, ])y this or any other enact¬ 
ment, altered or abolished, and has not been declared 
to be void by any competent authority : 

(2) the Mahomedan law, in cases where the parties are 
Mahomedans, .... excey)t in so far as such 
law has been altered or abolished by legislative enact¬ 
ment, or is opposed to the provisions <>f the Act, or 
has been modified by any such custom as is above 
referred to.” 

“ In cases not otherwise specially pro\ided for. the Judges 
shall decide according to justice, equity and good conscience.” 

Ajnttr-MtruJara .—The provisions of tlie Ajmor-Merwiira I.aus, Kogulatinn Til 
fif 1877, 88. 4 and 5, are to the same effect. 

Custom. —“ As regards Mahomedans, jirostitution is not looked on by tlieir religion 
or their laws with any more favourable eye than by the Christian religion and laws.” 
Accordingly the Chief Court of the Punjab refused to recognize a custom of the 
Kanchans which aimed at the continuance of prostitution as a family IVUsiness, and the 
decision was upheld by the Privy Council on appeal (q). See notes to s. 7 above. 

Justice, equity and good conscience. —See notes t:<> s. 7 above. 

lOA, In,. Ajmer-Merwara.—The provisions of the Ajmer- 
Merwara Laws, Regulation III of 1877, ss. 4 and 5, are 
almost to the same effect as the Punjab Laws Act 4 of 1872 
[ft 10 above]. 

<o) Abdul llwusein v. Sona Dero (1918) 45 Cal. (q) OhaniH v. Umrao Jan (IHOIi) 21 Col. 149, 20 

450, 45 r. A. 10. 4.S I. C. .306 1. A. 193. 

tp) Bamrao \. Jtustunikhan (1901) 26 Bom. 198. 
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n* In Oiidh.—^The provisions of the Oudh Laws Act 
XVIII of 1876, s. 3, as regards the law to be administered in 
the case of Mahomedans are the same as in the Punjab. 

12* In the Central Provinces.—As to the Central Pro> 
vinces, it is enacted by the Central Provinces Laws Act XX 
of 1875, s. 5, as follows :— 

“ In questions regarding inheritance, . . . betrothal, 
marriage, dower, . . . guardianship, minority, bastardy, 

family relations, wills, legacies, gifts, partitions, or any reli¬ 
gious usage or institution, the rule of decision shall be the 
Mahomedan law in cases where the parties are Mahomedans 

. . . except in so far as such law has been by legislative 

enactment altered or abolished, or is opposed to the provisions 
of this Act: 

Provided that, when among any class or body of persons 
or among the members of any family any custom prevails 
which is inconsistent with the law applicable between such 
persons under this section, and which, if not inconsistent with 
such law, would have been given effect to as legally binding, 
such custom shall, notwithstanding anything herein contained, 
l>e given effect to. 

” In cases not provided for by [the above clause],, or 
by any other law for the time being in force, the Court shall 
act according to justice, equity and good conscience.” 

Ciatoin.- -See notes to s. 7 above. 

J ualirv, cqinty and good cotutcienrp .—Sec notes to s. 7 above. 

13. In Burma.—As to Burma, it is enacted by the 
Burma Laws Act XIII of 1898, s. 13, that all questions re¬ 
garding succession, inheritance, marriage, or any religious 
usage or institution, shall be decided, in cases where the par¬ 
ties are Mahomedans, by the Mahomedan law, except in so 
far as such law has by enactment been altered or abolished, 
or is opposed to any custom having the force of law. In cases 
not specifically mentioned above nor provided for by any other 
enactment for the time being in force, the decision is to be 
according to justice, equity and good conscience. 

Custom. —See notes to s. 7 above. 

Justicef equity and good conscience ,—See notes to s. 7 above. 
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CHAPTER II. 

Conversion to Mahomedanism. 




14* Meaning of '' Mahomedan.” —The expression “ Maho- 
medan ” in the Acts and Statutes referred to in ss. 6-18 
includes not only a Mahomedan by birth, but also a Maho- 
medan by religion. Hence the Mahomedan law applies 
not only to persons who are born Mahomedans, but also to 
persons who have become converts to Mahomedanism, provided 
the conversion is bona fide, and not merely a colourable one (r). 

[A Christian, A, maiTiedto a Christian wife, B, lives and eohabits with a Native 
Christian woman, C. With a view' to legalize the union lietween them, A anil V both 
become Mahomedans, and marrj' in Mahomedan form during the lifetime of B. The 
marriage is not valid. The conversion caimot be said to be bond fide, as it was actuated 
solely by the desire to enjoy the privilege, of pol\gamy confeirod liy the Mahomedan 
law: Skinner v. Orde (1871) 14 M. I. A. 309. See also In the mutter of Ham Kunuiri 
(l891) 18 Cal. 264, and Sandi v. The Croini (1920) 1 I.ah. 440. .".O I ('. 33.] 

15* Effect of change of religion*- -It is an open ques¬ 
tion whether conversion to Mahomedanism, made honestly 
after marriage with the assent of both spouses, and without 
any intent to commit a fraud upon the law. has the effect 
of altering rights incidental to the marriage. 

[-4 and B, both Mahomedans, espouse Chnstianit}'. and marrv in Clmstian form. 
After some time they both revert to Mahomedanism, and go through a form of mar¬ 
riage a second time according to Mahomedan law. After A '.s death, B sues A 's relations 
to recover one-eighth of .4's estate as his widow according to Mahomedan law'. The 
defence is that B was divorced by A according to JIahomedan form .some time before his 
death. Supposing the divorce is proved, is the divorce raJid so as to exclude B from 
inheritance, regard being had to the fact that the marriage was primaiily in Christian 
form, and the divorce was given in Mahomedan form ? This ejuestion was left open 
by their Lordships of the Privy Council, as their Lordships held that the divorce was 
not proved : Skinner v. Skinner (1897) 25 Cal. 537, 546, 25 1. A. 34.] 

H* Khojas and Cutchi Memons. —In the absence of proof 
of special usage to the contrary, Khojas and Cutchi Memons 
in the Bombay Presidency are governed in matters of succession 
and inheritance^ not by the Mahomedan, but by the Hindu 
Law (s). 


(r) Abraham v. Abraham (1863) 9 M. I. X. 190, 
248, Jawaltt v. Dkarum (1866) 10 M. 1. A. 
511, 537-38; ttaj Bahadur v. Buken (1882) 
4 All. 343. 

<») Khoiai and Memarni’ Ca*e (1847) Perry's O. C. 
110; Hirbai v. Gorbai (1875) 12 Horn. H.C. 
294 [Kbofts]; Abdul Cadur v. I'ufner (1884) 
0 Bom. 158 [Cutchi Memons], Mahomed 


Buhek v. flaji Ahmed (1885) 10 lloin. 1 
[Cutchi Meroons]; Mooea Ilaji Joanas v. 
Haji Abdul Jlahvm (1906) 80 Mom. 107; 
Haboo Sidiek v. Ah Mahomed (1904) St)- 
Bom. 270; Jan Mahomed v. Dalu (1914)' 
38 Bom. 449, 22 I.C. 105; Mangaldae v. 
Abdul (1914) 10 Bom. L. K. 224, 23 I.C. 
565. 
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Khojas and Cutchi Meinnns were originally Hindus. They became converts to 
JKahomedanism about 400 years ago, but retained their Hindu law of inheritance and 
-succession as a customary law. Hence the Hindu law of inheritance and succession 
is applied to them on the ground of custom. This custom is so well established among 
them that if any member of either of these communities sets up a usage of succession 
■opposed to the Hindu law of succession, the burden lies upon him to j»rove such 
usage (<). Where, however, Cutchi Metuons migrate from India and settle among 
Mahomedans, as in Mombasa, the presumption that they have adopted the Mahomedan 
custom of succession should be readily made. Where, therefore, a Cutchi Memon family 
migrated from Cutch to Mombasa, and settled there for about fifty years, it was 
held upon the evidence in the case that the family was governed by the Mahomedan 
law of succession (m). 

Cvtrhi Mf-tnom Act .—It is now provided bj s. 2 of the Cutchi Memons Act 46 of 
1920 and the Cutchi Memons .\mendment Act 34 of 1923, that any person who satisfies 
the prescribed authoiity— 

(a) that he is a (.'uU-hi Memon and is the person whom he represents himself to be; 

(h) that he is com[ietcnt to contract witliin the meaning of section 11 of the 
Indian Contract Act, 1S72. and 

(c) that he is resident in British India, 

may by declaration »n the prescrilied form and filed before the pre.scribtd authority 
declare that he desires to obtain the benefit of this Act, and thereafter the declarant 
and all liis minor childien and their descendants shall in matters of succession and 
inlieritance be governeil by the Mabomedan law. 

I6A* Testamentary power of Cutchi Memons. —Cutchi 
Memon may dispose of tlie whole of his property by will. 

A cusloni to that cllcct was proved m Aduncate-Gemral v. Jimhabai (r). There 
IS no doubt tliat a similar custom cMsts among the Khojas of Bombay. According 
to the Mahomedan law. a testator cannot dispo.sc of more than one-third of his pro¬ 
perty by will : si-c s. 104 below. 

I6B. Halai Memons. —Halai Memons domiciled in Bom¬ 
bay are governed in all respects by the Mahomedan Law (w). 

Ilalai Memons of Porbandnr in Kathiawar follow m matters of succession and 
inl'cntance Hindu law and not Itlahomcdan law, differing in that respect from Halai 
ilemons of Bombay. It was so bold in the undermentioned case upon evidence of 
custom among Halai Memons in I’orbandar {x). 

17. Sunni Borahs of Gujarat: Molesalam Girasias of Broach. 

—The Sunni * Borah Mahomedans of Gujarat (y) and the 
Molesalam-Girasias of Broach (z) are governed by the Hindu 
law in matters of succession and inheritance. 

(0 Abdulrnhim v. IJnhntabai (IBIS) 43 r. A. .‘f., nupra. 

30, IM Jloni. L. U 635, 039, 32 1. (' 413, (r) (lOl.'i) 41 Bom 181, 31 I. O. 106; Advocate- 

lltrbai v. Oorbai <187.5) 12 U H V 2')4, tJeneral v. Kermati (1903) 29 Bom. 133, 

305; IWtimaUmt v. Tlirbni (1877) 3 lloiii. 148, 149. 

34; In re Huj> Intnail (1880) 6 Bom 4.i2 , (m) KbojnH and Memomt’ Case (1S47) Pprrj’’a 
Astutbaiv. flaji Tt/ab (1882) 9 Bom. 115 j Ort. Ca»., 110. 115; Khatubai v, Mahomed 

Mahomed Sidkk v. Hajt Ahmed (188.5) Haji Atm (1923) 53 T. A. 108. 47 Bom. 

10 Bom. 1; In the floods of Midbni (1866) 140. 72 I. C. 202, (*22) A. P. C. 414. 

2 B. H. C. 276. Tho Hindu law as ro nffinc. (1918) 43 Bora. 647, 51 I. 0. 513. 

joint family proptTty doi's not apply to (jr) (1923) 53 J. A. 108, 47 Bom. 148, 72 I. C. 

rntchl Memons. Haji Oosman v. Ilaroon 202. (’22) A. P. C. 414,ii/pra. 

(1923) 47 Bom. 369, (’23) 4. B. 148. (y) »ai liaijt y Bat Santok (1894) 20 Bom. 53. 

•(») 43 I. A. 35, 18 Bom. L. It. 035, 32 I. C. 413, (;) Falesangji v. Uarisangji (1894) 20 Bom 181. 
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These communities also were ongmally Hindus, and became subsequently converts 
to Mahoroedanism. The Sunni Borahs of Gujarat must nut be ronfounded with the 
Borahs of Bombay who are Shiahs. See s. 20 below. 

17A, Lttbbais of Coimbatore,— As among Hindus, so among 
the Lubbais of tbe Coimbatore District, the sons exclude the 
daughters from inheritance (a). 

Tlie Lubbai Mahomedans of Coimbatore «ere onginally Tamil-t|)eatin, Hindus, 
who subiequently became convert’’ to Mahnmedanism. They retain thf Hindu rule 
excluding females from successinn. 

(a) Sluuk V. Muhavxmad (liUP) 39 MaG. C04, :UI 1 1 . s<' 0 . 
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CHAPTER III. 

Mahomedan Sects and Sub-sects. 

18* Sunnis and Shiahs* —The Mahomedans are divided into 
two sects, namely, the Sunnis and the Shiahs. 

The (!utchi Menions of Bombay and Halai Clemons belong to the Sunni aect. See 
ss. IG, IGA and 1GB above. 

The Khojas and the Borahs of Bombay bcle)ng to the Shiah sect. Sec ss. 16, 16B 
and 17. 


19* Sunni sub-sects* —The Sunnis are divided into four 
suh-sects, namely, the Hanafis, the Malik’s, the Shafeis and the 
Hanabalis. 

The Sunni Mahomedans of India belong principally to 
the Hanafi School. 


Presumplton as h> Sunnism .—The great majority of the Mahomedans of this country 
being Simms, the presumption vt ill be that the partie.-> to a .suit or proceeding are Sunnia 
unless it is shown that the parties belong to the Shiah sect (6). 

20* Shiah sub-sects*—The Shiahs are divided into three 
sub-sects, namely, the Asna-Aasharias, the Ismailias and the 
Zaidyas. 

There is yet another class of Mahomedans, called Motazala. They are sometimes 
spoken of by Mr. Ameer Ah as an independent sect and sometimes as an early offshoot 
of the Shiah sect; see Ameer Ah's Mahomedan Law, V'ol. ii, pp. 21, 158. 

21* Each set governed by its law*—The Mahomedan law 
Applicable to each sect is to prevail as to litigants of that 
sect (c). • 

The Sunni law will therefore apply to Sunnis and the Shiah law to Shiahs, and the 
law peculiar to each sub-sect will apply to persons belonging to that sub-sect. 

22* Change of sect*—A Mahomedan male or female who 
has attained the age of puberty, may renounce the doctrines 
of the sect or sub-sect to which he or she belongs, and adopt 

<b) Bafatun V,. BilaUti Shanutn (1902) 30 Sal. I (r) Deodar HestHn x. Zuiuor-oon-Btasa (1S41) 

683, e«(h. i 3 M. I. A. 441, 477. 
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the tenets of the other sect or any other sub-sect, and he or 
she shall thenceforth be subject to the law of the new sect or 
sub-sect (d). 

23* Marriage.—Sunni woman contracting marriage 
with a Shiah does not thereby become subject to the Shiah 
law (c). 

The same proposition, it seems, wuu]d hold good of a .Shiah noinan marr^uig a 
Stinni 

(d) Unifatvn tm Amo \ Muhammad (18901 \11 (nun lisiu to IIuiiiiuIIhiiO 

290 17 I A 73 (change of vtt) Muham (i) \asnU\ Ilamidan [IHHi) A VII 20. 

mad \ (/ufoM (18(>4) 1 11 U C 2{0((.han,,e 
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CHAPTER IV. 

Sources and Interpretation of Mahomedan Law. 

24. Sources of Mahomedan law.—There are four sources 
*of Mahomedan law, namely, (1) the Koran ; (2) Hadis, that 

is, precepts, actions and sayings of the Prophet Mahomed, 
not \vritten down during his lifetime, but preserved by 
tradition and handed down by authorised persons ; (3) Ijmaa, 
that is, decisions of the companions of Mahomed and his disci¬ 
ples ; and (4) Kiyas, being analogical deductions derived from 
a comparison of the first three sources when they did not apply 
to any particular case (/). 

The Klyns requires the exoreise wf reason, and it appears that though Abu Hanifa, 
the founder of the Hanafi sect of Sunnis, vas so much inclined to the exercise of reason 
that he frequently preferred it in many cases to traditions of single authority, the 
founders of the other Sunni sects seldom resorted to Kiyas {g), 

25. Interpretation of the Koran.— The CWrts, in adminis¬ 
tering Mahomedan law, should not, as a rule, attempt to put 
their own construction on the Ivoran in opposition to the 
express ruling of Mahomedan commentators of great anti¬ 
quity and higli authority. 

'J’hus where a passage of the Koran (Sura li, vv. 241-242) was interpreted in a parti¬ 
cular WB\ both in the Hcdaya (a work on the Sunni law) and in the Imamia (a work 
on the Shiah law), it was held by their Lordships of the Privy Council that it was 
not open to a Judge to construe it in a. different manner (/»). 

26 * Precepts of the Prophet. —Neither the ancient texts 
nor the precepts of the Prophet Mahomed should be taken 
literally so as to deduce from them 7iew rules of law, especially 
when such proposed rules do not conduce to substantial justice. 

The words of the section are taken from the judgment of their Lordships of the 

Privy Council in Baqar Ali v. Anjuman (i). 

• 

It is a rule of Mahomedan law that a gift in perpetuity is not valid unless the gift 
is one to Charity. * Is a gift by a Mahomedan to his own children and. their descendants 
a gift to charity 7 No—was the answer given by a majority of the Full Bench of the 
Calcutta High Court in Bitani Miya v. ShukLal (t2). Yes—was the answer given by 
Ameer Ali, J., in a dissenting judgment, relying on the following precept of the 
Prophet Mahomed : “ A pious offering to one's family to provide against their get¬ 
ting into want is more pious than giving alms to the beggars. The most excellent form 
of sadakah (charity) is that which a man bestows upon his own family.” Referring to 

(/) Motley, Introd. ccxxvli. 25 Cal. 0,18,106, 204. 

ig) Ib. p. ccxxxvH, (i) (1002) 25 All. 236, 254, 30 I. A. 04. 

(A) Aga Mahomed Jaffer v.Eooleom Beebee (1807) (i2) (1803) 20 Cal. 116. 
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the judgment of Ameer AH, J., their Lordships of the Privy Council observed in a later 
case (j), that it was not safe in determining what was the rule of Mahomedan law on a 
particular subject to rely upon abstract precepts taken from the mouth of the Prophet 
without knowing the context in w hich those precepts were uttered. Their Lordships 
further observed that the rule of Mahomedan law on the subject was that which was laid 
down by the majority of the Full Bench, and that the new rule of law sought to be 
deduced from the precept of the Prophet by Ameer AH, J., was not one that would 
conduce to justice. A wakf in favour of children and descendants is now declared 
to be legal by the Miissaltnan Wakf Validating Act VI of 1913, provided there is an 
ultimate gift to charity. See sx. 159-lt>l below. 

27. Ancient texts. —New rules of law are not to be 
introduced because they seem to lawyers of the present day to 
follow logically from ancient texts however authoritative, when 
the ancient doctors of the law have not themselves drawn those 
conclusions (/c). 

28. General rules of interpretation of Hanafi law. —The 

three great exponents of the Hanaii-Sunni Law are Abu Hanifa, 
the founder of the Hanafi school, and his two disciples, Abu 
Yusuf and Imam Muhammad. 


It is a general rule of interpretation of the Hanafi law 
that where there is a difference of opinion lietween Abu Hanifa 
and his two disciples. Abu Yusuf and Imam Muhammad, the 
opinion of the disciples prevails (/). Where there is a difference 
of opinion between Abu Hanifa and Imam Muhammad, that 
opinion is to be accepted which coincides with the opinion of 
Abu Yusuf (m). When the two disciples differ tiom their master 
and from each other, the authority of Abu Yusuf is generally 
preferred (n). But these rules are not inflexible. 

When it is doubtful which is the better opinion on a 
particular question, the Courts of India ought to follow that 
opinion which is most in accordance with justice, eejuity and 
good conscience (n2). 

28A. Rules of equity. —The rules of equity and equitable 
considerations commonly recognised in Courts of Chancery in 
England are not foreign to the Mussulman ftystem, but are 
in fact often referred to and invoked in the adjudication of 
cases under that system (o). 


(j) AM Fata v. Ra»amaya (1894) 22 Cal 619, 
632. 22 t. A. 76, 86, on ap|>eal from (1891) 
18 C^l. 399. 631. 


(k) Baqar Ah v. Anjuman (1902) 25 All. 236, 234, 
30 I A. 94 ; Agtia Ati Klmn v. AttaJ Honan 
Khan (1892) 14 All. 429, 448. 

(f) Agha AU Khan ▼. AUaf Honan Khan (1892) 
14 AU. 429, 448 ; Abdui Kadir v. Salinla 
(1886) 8 All. 149, 166-187. 
m) (1886) 8 All. p. 162, nupra. 

(n) KnUncm Bibee v. Ookm Uonnein (1905) 10 f. 
W, N. 449, 488, Khajah Bonnein v. bhah. 
tadee 1869) 12 W. B. 344, 346, allmd. in 


(1869) 12 W. K. 498 See also a. 151 helnw. 
In Muhammad v. The Legal Bememhrancer 
(1893) 15 All. 321, 323, It was held tliat 
the opinion of Imam Muhammad should 
be preferred to that of Abu Vusuf, the 
Court thinking (though erroneously) tliat it 
was HO laid down by the Full Bench In 
B%kam Mxya v. 8Aul; IM (1893) 20 Cal. 116. 
(»i2) Aiiz Buna v. Muhammad (1926) 47 All. 828. 
(o) Hamira Bihi v. Zubaida Sibi (1916) 43, 

l.A. 294, 301-302, .38 All. 681. 682, 36 
I. C. 87. See Hadaya, Book XX, p. 334, 
“Of the duties Of the Kazee.” 
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CHAPTER V. 

Succession and Administration. 

[The two priiici}Mil Acts id force in Britihh India relating to the succession to and 
adminiKtratioii of the estate of dei'eased persons are the Indian Succession Act X of 1866 
and the Probate and Administration Act of 1881, both now amalgamated into one 
Act being the Succession Act of 1926. The Siicce.ssion Act of 1865 applied to Europeans, 
Parsis, East Indians and to all Natives ot India other than Hindus, Mahomedans and 
Budhists. The Probate ami Administration Ac t aiiplied to Hindus, Mahomedans, and 
Biidhists. Since the latter Act applied to Hindus as well as Mahomedans, it contained 
only General rules relating to admimstiation and succession. The same distinction is 
maintained in the new Ac-t. Tin- new Act is merely a (,'on.solidating Act. The present 
chapter contains g/n-cial rules oj Mahomedun law relating to administration and Bucces- 
sion and a few rides troiii the Piobate and .^diiiiiiistration Act 3 

29. Administration of a Mahomedan's estate. —The property 
of a deceased Mahoiiiedaii is to be applied successively in 
payment of (1) his funeral expenses and death-bed charges, 

(2) expenses of obtaining probate or letters of administration, 

(3) wages due for service rendered to the deceased within three 
months next pret-eding his death by any labourer, artisan or 
domestic servant. (4) other debts of the deceased according to 
their respective priorities (if any), and (5) legacies not exceed¬ 
ing one-third of wliat remains after all the above payments 
have been made. The residue is to be distributed among the 
heirs of the deceased according to the law of the sect to 
which lie belonged at the time of his death (p). 

The order set lorlh above follows tlie provisions of tlie I’lobate and Administra¬ 
tion Act, 8S. 101-105, now the Succession At t ot 1925, ss. 320-325 and s. 326. As regards 
item No. (5), it is to be noted that a Mahomodan cannot by will dispose oi more than one- 
third of what remains of his property after payment ot his tuneral expenseh and debts, 
unless the heirs eoftsent thereto alter his death. 

If the deceased was a Sunni at the time of his death, his property would be distri¬ 
buted among his heirs aceording to Sunni law, and if he was a Shiah, it would be distri¬ 
buted according to Shiah law. Tn other words, succession to the estate of a deceased 
Mahomodan is governed by the law of the sect to which he belonged at the time of his 
death and not by the law of the sect to which the persons claiming the estate as his heirs 
belong ip). 

The person primarily entitled to administer the estate of a deceased Mahomodan 
(i.e,, tu apply it in the manner set forth in the section) is the exeevtor appointed under 

ip) napal-un-Niilia v. Muhammad (1890) 12 All. 200,17 I. A. 73. 
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lus will If the deceased left no will, the person entitled to administer his estate is the 
person to \ihom letters of administration are granted tSuch a person is called odminta 
ttator " The persons«pnmaril}i entitled to letters of admuustration are the hetra of the 
deeease^ ‘ If no letteife are obtained, the heirs are entitled to administer the estate 

* J> 

30* , Vesting of estate in executor and administrator. —The 

or adnumstrator, as the case may be, of a deceased 
TVIahmnedan, is, under the provisions of the Probate and Ad¬ 
ministration Act, 1881, now the Succession Act oi 1925, his 
legal representative for all pin poses, and all the property 
-of the deceased vests in him as such. 

But since a Mahomedan cannot tbspose of bv’- mil more 
than one-third of what remains of his propeity alter payment 
.pi his funeral expenses and debts, and since the remaimng 
two-thirds must go to his heirs as on intestacy unless the hens 
consent to the legacies exceeding the bequeathable third, the 
executor, v\hen he has realized the estate, is a liare trustee for 
the heirs as to two-thirds, and an active trustee as to one-thnd 
lor the purposes of the will, and of these tiusts, one is created 
by the Act and the piobate inespe^ tive ol the vmH, the othei 
b}’^the will established by the probate (q) 

The brst para^iaph is i i(}u aliKtion ot th« pi )\ i ions ol s 4 of tin Piobiti and 
Administration \(t now s 11] of tin SiK(i->sion Ait (f 192) An t\»(iitor iindir tin 
Mahomedan law is calhd vUsi diriM d li >ni uanyfil whn h nn ins a will Jlut though 
tht Mahomedan law re< ignisid a it did not rttogni/f an adnumstrator then bung 
nothing analogous in th it liw to h ttus ot administr ition Auitsi i i \ii iitoi iindi i 
the Vlahoratdan law was iiitriU a in/iiinjer of tin istati and no put of tin ist itt of the 
diccastd vestal in him as such As i tnunnqrr all tint lie was iiititlid t do was to pu\ 
the debts and distribuk tin estate as diricttd b> tin will lit had no powtr to stll or 
mortgage the pioptrtv of tht dntasid not tvtn lor tin pa\nicnt oi Ins debts iln 
powera, however, of a Maliomrdan ixetiittu under the Piobate and Adininialiation Ad 
now tht but cession A( t of 192") art iniicli laigir foi under that Act the proptrti of a 
dec cased Mahomedan 1 pd/a ui his executor 1 he property ' csts whether oi no lit takes 
out probate As a result of the veshnij of the estate m a Mahomedan ext < utor, ht has tin 
power to dispose of as he thinks fit the proptrtj for the time being lesferf in him in tin dut 
course of administration, a pow er w Inch he did not possess before the probate and Ad- 
mimstration Act (r) [see s 90 of the Act, now s 307 of the Suttcssion Act of 1925] 

31. Devolution of inheritance.—Subject to the provisions 
of the foregoing section, the whole pioperty of the deceased, 
where he has (bed intestate, or where he has left a will, so much 
ot it as cannot be, or is not, ebsposed of by his will, devolves on 

<*) Mirza Knrratitlam-v Aawab Suzhaiud Vowla ■ Bora 231 70 I C 26fl (’22) A B 

(100‘i) 33 Cal lie 128 32 1 A 244 257 ‘ But see the dicta of Pui?b 3 In aakina 

It) Mahtmed lumif \ Uargoiandun (1022) 47 Hibet v Hahimtd Ithak (1010) 37 Cal 

’ 829. 8 1 C 656 
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liis heirs in specific shares at the moment of his death, and the 
devolution is not suspended by reason merely of debts beinc 
due from the deceased. 

The above rule followH from the decision of the Allahabad High CqurFii^’/fl/n, 
Begam v. Amir Muhammed (a) read with the preceding section. When a Mahoipedan 
dies leaving a will, and there is an executor appointed under the will, the pfoiierty-of the 
deceased vests in the executor subject to tlie provisions of the second paragr{f|)Jb of 8.'3Q> 
When a Mahomedan dies intestate, and there is a grant made of letters oiadministratidif 
of his projierty, the property vests in the administrator. But when there is no executor 
or administrator, the property of the deceased ve.sts at the mojment of his death in bi& 

A I 

hem. The reason why the projierty of a deceased MaJmnedan vests in his heira in 
the absence of an executor or administrator i.s that the Mahomedan law does 
recognise any repreaenUiiiov to the estate of the deces ed (1 ); if it did, his property coiil4 
vest only in his legal repreaentatx'e, ih&i is, his executor or administrator, and it could 
not vest iu his Aeir*. 

.» 

The property, when it ve.sts in the heirs, vests in aperific shares, that is, the heirs* 
take their shares in severalty, their rights lieiiig analogous to those of tenants-in-com- 
mon («). The share ot each heir bejox distribution is said to ve.st m him in interest. After 
ilistribiition, the .share vests in the heir in possession. When an heir comes into pos¬ 
session of his share, it is clear that he inu,\ alienate it by sale, mortgage, gift or other¬ 
wise. But he has not got the same jiohcis of disposition when the share has not yet 
been vested in possession 'I'liiis a v.ilid ijift c annot be made b\ an heir of his share which 
has not yet ve.sted in him in possession except to a co-hetr (s. 134). And as fegards 
disjiosition l»y way of sale or moitqaqi, the validity of the disposition depends on the 
conditions set fortli in tlic next scitiim. 


Limitation —Where tin' heirs o| a deceased Mahomedan continue to live as tenants- 
in-commoil without diMcling the estate, and a suit is .subsequently brought by one of 
tliem fot-rocover\ of liis share iiv partition, limitation docs not run from the date of the 
death of the dei eascd ; in other words, it is art. 144 and not art. 123 of the Limitation 
Act that governs the period of limitation (r). 

Administration suit .—It may here be noted that any one of the heirs may bring an 
administration suit; he i.s not bound to brnig a suit tor jiartition (w). 


32. Alienation of share before distribution—(-7) “A cre¬ 
ditor of a deceased Mahomedan cannot follow his estate into 
the hands of a bona fide purchaser for value to whom it has 
been alienated by his heir-at-law.” In other words, any heir 
may, even before distribution of the estate, transfer his own 


^s) (1865) 7 AU. H2£, followed in Muhammad 
Awai: y. liar Sahi (1885) 7 AU. 716 
<0 Amir Dulhin v. Itasj Nath (1894) 21 Cal 911. 
915. The contrary opinion expressed by 
Markby, J., in Assamathem XesM Bibee 
v. Lntehmeejpvt Singh (1878) 4 Cal. 142, 158, 
is no lonaor law. 

!(u) AMeU khttder v. Chukmbaram (1009) .S2 
Mad. 276, 278, 3 I.C. 876; Abdul Majeeth 


V Knuhiiamarhanar (1917) 40 Mad. 243, 
254, 40 I.C. 210. 

(r) Kallavgovaia v. Bibistiaga (1020) 44 Bom. 043, 
68 1 C. 42. Nvrdin v. Bv Umrao (1921) 
45 Bom. 519, 59 I.C. 780; mat. Zainab 
V. OhiUam Bostil (1923) 4 Lah. 402, 73 I. 
C. 425. (*23) All. 519. 

(«'} Estafatly v. Abdeah (1921) 45 Bom. 75, 59, 
I.C. 396. 
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skare cf the inheritance (x) either by absolute sale or by mort¬ 
gage and give the transferee a good title thereto, notwithstand¬ 
ing any debts that might be due from the deceased, provided 
that the transferee acts in good faith and under circum¬ 
stances which are not such as to raise a reasonable presump¬ 
tion that he had notice of the debts (i/) fills, (a) and (c)]. 

Even if the transferee has notice of the debts, the transfer 
is not absolutely void, but voidable merely at the option of 
the creditor, so as to entitle him to follow the estate in the 
hands of the transferee. But the creditor is not entitled to 
follow^ the estate in the transferee's hands, unless the assets 
in the hands of the heirs are insufficient to satisfy his claim ( 2 ) 
[ill. (d)]. 

(2) Where the estate or any part thereof consists of 
itnmoveable property, and the transfer is made by an heir 
of his share in such property during the 'pendency of a creditor’s 
suit in w'hich the creditor obtains a decree passed for the 
payment of his debt out of the estate which has come into the 
hands of the heir, the transferee will be affected by the doctrine 
of lis pendens {a) [ill. (e)]. 

Explanation. —Transferee " within the meaning of this 
section includes a purchaser at a sale iii execution of a decree 
obtained against an heir by his creditor (6) [ill. (b)]. 

Ill Hitll tit toils. 

C(a) A Mahoiuedan, who owps a ninii of moron to (J, (iir-s leaving certain heirs. 
The heirs .sell the w hole of the projKTty of the rlecr-ased to J ’ before payment of the debt 
due to C. Z'buys the property without notice r»f the debt due to ('. t'then obtains n 
decree against the heirs for the amount of the debt, and in e.veeution of the decree 
applies for an attachment of the property .sf)ld by the heirh to 7', alleging that the heirs 
had no right to alienate the property of the deceased before payment of the debt due from 
the deceased. (J i.s not entitled to attach the [iroperty m the hands of P, the latter 
being a bona-fide purchaser for value without notice of f "s claim : Land Mortgage Hank 
V. Bidyadhari (1880) 7 C. L. 11. 480. 

Note. —So long as the estate ol a deceased Mahomedan is in the hands of hia heirs, a 
creditor of the deceased who has rditained a decree against the heirs for his debts may 
follow it in the^ihands of the heirs, that is to say. he may attach the estaU; in the hands 
of the heirs in execution of the decree. But the case is different when the estate has been 
sold by the heirs, and it has passed into thei-purchaser’s hands. In such a case if the pur¬ 
chaser bought without notice of the debts, the creditor cannot attach the property in the 
hands of the purchaser. It does not matter that the object of the heirs in selling the 


(x) Buzayet Ho$»ein v. J)ooli ('hand (1878) 4 Cal. 
40-i, 406, 408, 5 I. A. 211, 220, 222: AMiil 
Majeeth v. Kruhnamaeharmr (1917) 40 Mad. 
243, 254, 40 I.C. 210. In Moindren 
^ Bee V. Syed Meet (lOl.l) 38 Mad. 1009, 
1101, 32 I.C. 1002, it was said that a 
Mahomedan twlr takes a ahare of each item 
of the property left by the dpcpa«ed. 


(V) Baznyet liontnn v. Vooli Chund (1878) 4 Cal. 
402, h I. A. 211; Band Mortgage Bank v. 
Bidyadhari (1.S80) 7 C. L. B. 460. 

(z) liajkrutto v. Koylaah Chandvr (1881) 8 C!al. 24. 
(a) Bazayet Hmeein v. Vooli Chand (1878) 4 Cal. 
402, L. K. 5 I. A. 211. 

ib) Wahtduniesa v. Shubratlun (1870) 6 B. L. B. 
54. 
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property was to defraud the creditor, for the question being one between the creditor 
and the purchtiaer, the test is whether the purchaser took with notice of the debts, and 
not whether the heirs intended to defraud the creditor (c). 

(b) A Mahomedan, who owes a sum of money to C, dies leaving two sisters as his 
only heirs. C obtains a decree for the amount of his debt against the sisters as repre¬ 
senting the estate of the deceased. Subsequently a creditor of the sisters obtains a 
decree against them, and the estate of the deceased in the hands of the sisters is sold 
in execution of that decree, and purchased by P vHkout notice of C'e clattu. C then 
applies for attachment of the projierty of the deceased in the hands of P. He is not 
entitled to attach the pro[)erty, for P is a purchaser without notice of Cs claim : 

Wahiduniasa v, Shubrattnn (1870) (> B. L. K. 54, with facts slightly altered. 

Xote. —The only distinction between this and the preceding illustration is that 
III the latter case the sale by the heirs voluntary, while in the present illustration the 
sale is in execution of a decree against the heirs. The point to be noted is that in both 
ca-ses C sought to attach the projierty after it had passed from the hands of the heirs 
into the hands ot ii bona fide purclniser for value without notice of C'» claim and'in both 
cases it was held that he was not entitlofl to do so. 

(c) \ ^lalioinedan dies leaving a son and a widow C. The deceased ow'es a large 

sum of nionev to (' for her dower The son mortgages the whole of the estate of the 
deceased to P to secure repayment of advances made to him by P without notice of 
C'a claim. Subsequently <' obtains a dei ree for the amount of her debt against the son 
and in exci'Utioii of the decree attaches the mortgaged property in the hands of the 
.son. During the peiidencv of the attachment, P sues the son on the mortgage-bond and 
obtains a deiTee for the realization of the mortgage-debt from the mortgaged property. 
The projierty moitgaged is sold in pursuance of the decree and purchased by X. Is 
A' entitled to hav^e the attachment set aside V A’es, for X derives his title under a 
sale in execution of the decree obtained by i’who took the mortgage before the 
insfeitiition of f "s suit without notice of C's claim : Bazayet Hosaein v. Dooh Chund 
(1878) 4 (’al. 4i>2 1. A. 211, with facts slightly altered. 

.Vote. -The only distinction between this and ill. (a) is that in the latter case the 
alienation by the heirs was by way of sale while m the pre.sent illustration it is by way of 
mortgage. The test is whether P, the mortgagee, was a bona fide traiuferee for value 
without notice of C's claim, and not whether A', the purchaser frem the mortgagee, 
purchased with notice of that claim. 

(d) A ^lahoniedan, wdio is indebted to C, dies leaving a wddow and other heirs. 
The widow sells ^3 P certain land allotted to her on distribution of the estate of the 
deceased. P had notice at the time of purchase of C’s claim. Subsequently C 
obtains a d*cree against the heirs for the amount of his debt, and seeks to attach the 
hand sold by the widow to P. C is not entitled to attach the land in* the hands of P, 
though P had notice of his claim, unless it is shown that the assets in the hands of the 
heirs are not sufficient to satisfy his claim : Rajkristo v. Koylaah Chunder (1881) 8 Cal. 
24, with facts slightly altered. 

Note. —The mere fact that P had notice of C'a claim does not entitle C to follow 
the widow’s share in the hands of P unless C can show that there are not sufficient 
assets in the hands of the heirs for the payment of his debt. 


(«) WahiduniMa v. HhubraUun (1870) 6 B. L. R. 54, 58. 
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' (e) A Mahomedan, who owes a sum of money tot?, dies leaving a son as Itis only 
Leir. C institutes a suit against the son for an account of the estate of the deceased 
oome to his hands and for payment of his|debt out of the estate. During th» ptvdency 
of the suit, the son sells to P certain land forming part of the property of the deceased. 
A decree is subsequently passed in C’s suit for the payment of his debt out of the eetate 
eome into the hands of the son. C applies in execution of the decree for attachment 
of the property in the hands of P. C is entitled to attach the property : Baxayet Hoe- 
tein V. Dooli Ckund (1878) 4 Cal. 402, 51. A. 211, followed in Ttuin Khan t. Muhammad 
(1897) 19 All. 504. 

Note.—In ill. (a) the sale by the heirs was made before the institution of the creditor’s 
suit. In the present case the sale is made during the pendency of the creditor’s suit which 
in its nature was an administration suit as indicated bj' the form of the decree. The 
decree was against the estate, and not a simple money decree (d). The rule laid down 
in cl. 2 of the present section is merely an application of the doctrine of lie pendens 
(see Transfer of Property Act, s. 52).3 

33. Liability of hdrs for debts. —(/) The heirs of a de¬ 
ceased Mahomedan are liable, before distribution of the estate, 
to pay the debts of the deceased to the extent of the assets to 
which they may have succeeded, but they are not liable to 
pay debts exceeding such assets (#?). 

(2) After the estate is distributed each heir is liable for 
debts due from the deceased to the extent only of a share of 
the debts proportionate to his share of the estate (/). 

lllustratiune. 

C(a) A Mahomedan dies leaving assets of the value of lls. 4,000 and debts 
amounting to Rs. 5,000. The liability of the heirs is confined to the amount of the 
assets, namely, Rs. 4,000, an^ the creditor is not entitled to a personal decree against 
the heirs for the balance of the debt. 

(b) A Mahomedan, uho is indebted to C in the sum of Rs. 3,200, dies leaving a 
widow, a son, and two daughters. The heirs divide the estate without paying the debt, 
the widow taking I'H, the son taking 7 /16, and each daughter 7 /32. V then sues the 
widow and the son for the whole of the debt due to him from the deceased. The widow is 
liable to pay only (1 /8X 3,200) --Rs. 400, and the son (7/16x3,200)=Rs. 1,400; they 
are not liable for the whole debt: Pirthiprd Singh v. Husaiai Jan (1£{^2) 4 All. 361.] 

34. Distribution of estate. —If the estate is not insol¬ 
vent, the heirs may divide it at any time after the death of 
the deceased, and the distribution is not liable to be suspended 
until payment of the debts. 

<d) Bhtda SaJth v. Maqlnd-un-SUna (1903) 26 AU. («) Meet Alteui VUah v. Alif Khan, i.s.».A., Beng. 
26. It is stated in the Judgment In this S7. ..... 

case that the decree In xofin Khan'$ case (/) Hamir Singh v. Zakia (1875) 1 AU. 67{ 
cited in in. (e) was a simple money decree PirthipM Singh v. Butaini Jan (1882) 4 All. 

, and not a decree for payment of the credl- 361; Amhathankar v. Sai/ad AH (18M) 19 

tor’s debt mi oj the eetaU. If so, the deci- Bom. 273 ; Buteentenm v. Kamabtdiin 

Sion in that case is obviously wrong. I (1885) 11 C^. 421, tSZ. 
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So held by the High Coiirt of*Al]ahabad {g) relying on certain passages from the- 
Hedaya, and, following it, by the High Court of Calcutta (A). In a later Allahabad 
case (t), Mahmood, J., said that the translation^of the said passage was only a loose* 
paraphrase of the original Arabic, and he expressed the opinion that the estate may be • 
distributed though it may be insolvent. 


^ According to Mahomedan law the estate of a deceased person vests in bis heirs at* 
the moment of his death (s. 31). The heirs therefore may divide it at any time, even 
before payment of the debts due by the deceased. As a result of the rule set forth in 
the present section, it is not competent to a creditor of the deceased to go against any 
one heir for the whole of his debt, saying that the heir ought not to have divided the- 
estate before payment of debts. The creditor can recover from the heir sued only 
the heir’s proportionate share of the debt [s. 33, ill. (b)]. 

35. Suit by creditor against executor or administrator.— 

If the estate is represented by an executor or administrator, 
a suit by a creditor of the deceased should be instituted against 
the executor or administrator as the case may be. 


36. Suit by creditor against heirs. —If there be no exe¬ 
cutor or administrator, the creditor may proceed against the 
heirs of •the deceased, subject to the following conditions :— 

(2) If the estate is distributed, and the suit is brought 
against some only of the heirs of the deceased, the creditor 
is not entitled to a decree for the whole amount of his debt,., 
but only for an amount proportionate to the aggregate share 
of the defendants in the property [see s. 33 (2)]. 


{2) If the estate is not distributed, the creditor may, 
according to the decisions of the High Court of Calcutta, sue 
any heir in possession of the whole or any part of the estate 
without joining the other heirs as defendants, and the' Court 
may in such a suit pass a decree for the sale, not only of that 
particular heir’s share in the estate, but of all the assets of the 
deceased that are in his possession. Where such a decree is 
passed and a sale is effected in execution of the decree, the 
sale will pass* to the purchaser not only the interest of that 
particular *heir in the property sold, but the interests of the 
other heirs also (including minors), though they were not par¬ 
ties to the suit {j), unless the decree was obtained by 
consent (k), or unless it is proved that the debt was not due (/) 
[ills, (a) and (b)]. 


(p) Hamir Singh v. Zakin (1875) 1 AH. 57, 50 
[F. B.l; Prithipal Singh v. Husainx Jan 
(1882) 4 All. 381, 388. 

(A) Ba*»enteivm v. Kamaluddin (1885) 11 Cal. 
421, 428. 

(i) Jafri Brgum v. Amir Muhammad Khan (ISSI) 
7 All. 822, 838. 


I ij) Muttgjan v. Ahmed AUy (1882) 8 Cal. 370; 
Dulhxm V. Bail Nath [1894] 21 Cal. 311. 

(A) Auamathem v. Boy Lulchmeepul Singh (1878) 
I 4 Cal. 142, 155. 

! (1) KkursetbUri v. Keso Vinnayek (1887) 12 Bom. 
101,103. 
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The same view was taken, though based on different 
grounds, by the High Court of Bombay in earlier decisions (m) 
■with this exception that a ^ale in execution did not bind the 
other heirs unless the heir against whom the decree was obtained 
was in possession of the whole estate of the deceased [ills, (c) 
and (d)]. But this view has been disapproved in recent cases, 
and it has been held that a sale in execution of a decree passed 
against an heir in possession in a creditor’s suit does not pass to 
the purchaser the interest of those heirs in the estate who were 
not parties to the suit even if the heir against whom the 
decree was passed was in possession of the whole estate (u) 
[hi. (dd)]. This view coincides with that taken by the High 
Court of Allahabad. 

In Pathummahi v. Vittil (o), the High Court of Madras 
followed the earlier rulings of the Bombay High Court, but the 
authority of that decision has been considerably shaken by the 
observations of Abdur Rahim, J., in Abdul Majeeth v. Krishna- 
machariar {p). 

According to the rulings of the Allahabad High Court, 
a decree relative to his debts passed in a contentious or non- 
contentious suit against only such heirs of a deceased Maho- 
medan debtor as are in possession of the whole or part of his 
estate, binds each defendant to the extent of his full share in 
the estate (g), but it does not bind the other heirs who by reason 
of absence or any other cause are out of possession, so as to 
convey to the auction-purchaser in execution of such a decree 
the rights and interests of such heirs as were not parties to 
the decree, and they will be entitled to recover from the auc¬ 
tion-purchaser possession of their share in the property sold 
subject, however, to payment to the purchaser of their propor¬ 
tionate share of the debts for which the decree was made (r), 
unless the circumstances are such as do not call for the exercise 
of this equity in favour of the purchaser (s) [ills, (e) and (f) ]. 


m) KkuneUnbi v. Xeto Vinnayrk (1887) 12 Bom. 
101; Davalava v. Bimajt (1806) 20 Bom. 
338, followed to Virchand v. Kondu (1915) 
30 Bom. 720, 31 1. C. 180 [mortgage- 

decree 1. 

'<ii) Bhagliihibai v.JUMhattbi (1010) 43 Bom. 412, 
51 I. C. 18, diaaenting from 12 Bom. 101 
and 20 Bom. 338, tupra ; Shahataheb v. 
Sadathiv (1010) 43 Bom. 575, 581, 51 I. C. 
223 [mortgage ault], diaaenttng from 30 I 
Bom. 720, 31 I. C. 180, nipra ; Lola Mxpa 
• V. Manubitn (1023) 47 Bom. 712, 73 I. C. 

240, (’23) A. B. 411. 
o) (1902) 20 Mad. 734, 738. 


(p) (1017) 40 Mad. 243, 255, 257, 40 1. C. 210. 

( 9 ) DaUu Mai v. Han Da* (1901) 23 All. 203, 205. 

(r) Jafri Begum v. Amir Muhamad Khan (1885) 

7 All. 822 ; Muhamihad Awaie v. Bar Sakai 
(1885) 7 All. 710; Harnir Singh v. Zatia 
(1875) 1 AJU. 57. Bee also Muhammad 
Attahdad v. Muhammad Itmail (1888) 10 
All. 239. 

(s) Jafri Segam v. Amir Muhammad Khan (1885) 

7 All. 822. Sec the third question referred 
to the Full Bench In tiie above case and 
the form of it as amended by the Fail Bench 
(tb. p. 825). 
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2S: 


[(a) A Mahomedan dies leaving a widow, a daughter, and two sisters. After his. 
death a suit is brought by a creditor of the deceased aginst the widow and the daughter 
who alone are in possession of the whole estate, and a decree is passed “ against the 
assets of ” the deceased. The decree and the sale in execution of the property 
left by the deceased are binding on the sisters though they were not parties to the suit: 
MuUyjan v. Ahmed Ally (1882) 8 Cal. 370. 

(b) A Mahomedan dies leaving a widow and other heirs. A suit is brought by a 
creditor of the deceased against the widow alone who is in possession of a part of the 
estate. The other heirs are not necessary parties, and the creditor is entitled to a decree 
not only against the share of the widow in the estate, but the full amount of assets which 
have come into her hands and which have not been applied in the discharge of the lia¬ 
bilities to which the estate may be subject at her husband's death : Amir Dulhin v. Baij • 
AaiA (1894) 21 Cal. 311. 

(c) A Mahomedan woman, Khatiza, dies leaving a minor sun and a daughter. After 

her death a suit is brought by a crtKlitor of the deceased against “ Khatiza, deceased, 
represented by her minor son represented by his guardian " (/), and a decree is passed 
in that form. The deceased was entitled to a share in a Khoti Vatan and “ the right, 
title, and interest of Khatiza ' in that share is sold in execution of the decree. The 
purchaser ac(|Uires a title unimpeachable by the daughter, though .she was not a party 
to the suit or to the siibseijiieiit proc eedinps m execution; Kfnnshelhtbi v. Keso Vtnayek 
(1887) 12 Bom. Idl («) [No referemc was made in the judgment to the Calcutta cases 
cited above nor to the .Mlahabad cusC'. cited in ill. (e)J. ' 


(d) .A .Mahotiualan die- lea\iiig a widow, a minor son, and two daughters. After 
his death a suit i.s brought b_\ a mortgagee from tlie deceased against the son as repre¬ 
sented b\ his guardian ami mother, dciiming possession of the land mortgaged to him 
as owner under a ynhan liilmii clause m the mortgage. The widow is in possession of 
the estate and an i.i-potii decree is passed directing her to make over po.ssession of the 
land to the mortgagee, and he is accordingly put in possession. The ileeree binds 
the daughters though they were not jiarties to the suit, and they are not entitled to 
redeem the mortgage as against the moitgagee or a purchaser from him ; Daialara v. 
Bhimaji (1895) 20 Bom. 338 

(dd) A Mahomedan dies leaving a widow and a daughter. After his death C, a 
creditor of the deceased, sues the w idow for the recovery of a debt due to him and a decree 
18 passed in his favour for Ks 327 to be recovered out of the estate of the deceased. In 
execution of the decree, the right, title and interest of the deceased in a house is sold 
and it is purchased bj’ P. The daughter, who was not a party to the suit, 
subsequently ^ues P to recover by partition her share in the house. Held, disapprov¬ 
ing the cases cited in ills, (e) and (d), that the daughter, not being a party to C's suit, was 
not bound by the decree passed in the suit, and that the sale did not pass her interest in 
the house to P, and that she was entitled to recover her share in the house ; 
Bhagirthibai v, Boahanbi {liU9) 43 Bom. 412, 51 l.{\ 18. [In this case the widow against 
whom the decree was obtained was in possession of the whole house; see p. 427 of the 
report, lines 27-28.] 


(t) This form of suit, whic^ was at one time 
common in the Mofussi] of Itorobay, Ims 
been recently dlsapprovccJ of by the Uom- 
bay High Court. 


(w) Note f Jmt ill this case “ no part of the produce 
of the Klioti was in a^iul possession of 
either of tlie lielrs of the deceased." 
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(e) A creditor of a deceased Mabomedan obtains a decree upon a hypothecation 
'bond “for recovery of his debt by enforcement of lien ” against an heir of the deceased 
lin possession of the estate. The TV’hole estate is sold in execution of the decree, and it 

• is purchased by the decree-holder. Subsequently another heir of the deceased, who 
was not a party to these proceedings, sues the decree-holder as purchaser for recovery 
of his share in the estate. According to the Allahabad High Court, he is entitled 
to possession of his share on payment of his proportionate share of the debts which were 
paid off from the proceeds of the sale: MuJuimmad Awais v. Har Sahai (1885) 7 All. 
71ti, following Jajri Begum v. Amir Muhammad (1885) 7 All. 822. 

(f) A creditor of a deceased Mahomedan obtains a money decree against an heir 

• of the deceased in possession of the estate, and attaches certain immoveable proi>erty 
.forming part of the estate in execution of the decree. The value of the immoveable 

property exceeds the share of the defendant. According to the Allahabad High Court, 
the defendant is entitled to object to the attachment and sale of the right and interest 
of the other heirs who were not parties to the suit, upon the ground that as regards 
them he is in posse.s8ion of the property as trustee: Uallu Mai v. Hari Das (1901) 
23 All. 263. This follows from the decision set out in ill. (e).] 

Principle of the Calcutta rulings. —According to the Calcutta decisions, a creditor's 
suit against an heir in possession is in the nature of an administration suit binding on all 
the heirs of a deceased Mahomedan. This theory ap^iears to have bi*en dictated princijially 
by the consideration that grave injustice might result if the creditor were to be confined 
to the recovery of a fractional portion only of his claim as held ))\ the Allahabad High 
Court. The same (’ourt has further endeavoured to strengthen its decision by the analogy, 
though incomplete, of the case of an executor df son tort (p). who can be sued according 
to the English law for an account of the specihc assets that ha\e lome into his hands, 
though there may be no legal representative. Coniinenting on the view of the Calcutta 
Court. Heaton, J., said in Bhagirthibai v. Roskanbi {u) ; “ It seems to me to be a 
mistake in terms to call a suit by a creditor to establish a single debt against the estate of 
a deceased person a creditor's administration suit." 

Principle of the Bombay rulings. —In the cases cited in ills, (c) and (d). the Bombay 
High Court followed the rule of Hindu law, namely, that " when, iii a (creditor's) suit; 
the debt is due from the father and after his death the projierty is brought to sale in 
execution of a decree against the widow or some of the heirs of the [deceased J. and the 
whole property is sold, then the heirs not brought on the record cannot be permitted to 
raise the objection that they were not bound by the sale simply because tliey wore 
not parties to the record ’' {x). In 43 Bom. 412. 51 I.C. 18. cited in ill. (dd), the Court 
said that there was no w'arrant for the application to Mahomedaiis of the above- 
mentioned rule of Hindu law. 

Principle of the Allahabad rulings. —The reasoning of the Allahabad High Court may 
-thus be stated in the words of Mahmood, J.: “ To hold that a decree obtained by 

a creditor of the deceased against some of his heirs will bind also those heirs who wore 
not parties to the suit, amounts to giving a judgment inte.r partes or rather a judgment 
in personam the binding effect of a judgment in rem, which the law limits to cases 
provided for by s. 41 of the Evidence Act. But our law warrants no such course, and 
the reason seems to me to be obvious. Mahomedan heirs are independent owners of 

ith Amir Dulhinr, Baij Nath .Singh (lS9i) 21 Ca\. \ (*) Davalnva v. Shimaji (1895) 20 Bom. 338, 
311, 317. ' 341. 345. 

.<w) (1919) 48 Bom. 412, 422, .51 I. C. 18. 
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their epeci^o sharen, and if they take their shares subject to the charge of the debts of 
the deceased, their liability is in proportion to the extent of their shares. And once this 
is conceded, the maxim rea inter alias acta alteri nocere non debet would apply without 
any such qualifications as might possibly be made in the case of Hindu co-heirs in a 
joint family ” (y). The meaning of the maxim as applied to the question now under 
consideration is that a judgment in a suit between A and B is not binding upon C unless 
C is the privy either of A or B, 

37* Alienation by heir for payment of debts. —One of 
several heirs of a deceased Mahomedan, though he may be 
in possession of the whole estate of the deceased, has no 
authority in law to deal with the shares of his co-heirs, not 
even for the purpose of discharging the debts of the deceased. 
It follows that if he sells any property in his possession form¬ 
ing part of the estate of the deceased for discharging the 
debts of the deceased, such sale, though it may operate as a 
transfer of his interest in the property, is not bin^ng on the 
other co-heirs or other creditors of the deceased (z). * 

It has been so held l)y a Full BcTith of the Madras High Court overruling ^afAiiiit- 
niabi V. ViHil {a), an earlier decision of the same High Court, and dissenting from the 
Allahabad decision 111 //uwn Alltf v. Mehdt Huaaaia {b). The reference to the Full 
Bench was necessary because in Pathummabis case the Court had expressed an opinion 
quite contrary to that laid down in the present section. That opinion was based 
on the ground that if a >ale in exemlinn of a derrer obtained by a creditor against an 
heir in possession of the estate bound the other heirs though they were not joined as 
parties to the suit (.s. 150 (2)], it made no difference that the heir met the demand by a 
ridnvUiry sale. But the view was open to the criticism that it ignored the distinction 
between a <lebt which had been adjudged by the Court and a debt not so adjudged (c), 
and it has now been dissented from by the Full Bench. 

.As to ostensible ownership, see Mnbarnk-nn-Nissa v. Muhammad {d), a case 
under s. 41 of the Transfer of Property Act, 1SH2. 


38* Recovery through Court of debts due to the deceased. 

—No Court shall pass a decree against a debtor of a deceased 
Mahomedan for payment of his debt to a person claiming 
on succession to be entitled to the effects of the deceased per¬ 
son or to any part thereof, except on the production, by 
the person so claiming, of a probate or letters of adminis¬ 
tration evidencing the grant to him of administration to the 
estate of the deceased, or a certificate granted under ss. 31 
and 32 of the Administrator-General’s Act, 1913, and having 
the debt mentioned therein, or a succession certificate granted 
under Part X of the Indian Succession Act 39 of 1925, and 


(u) Jafn Beiium v. Amir Muhammad (1885) 7 All. 
822, 842, 843. 

(*) Abdul MajfHh v. Krishnama Chariar (1017) 
40 Mad. 243, 40 I. C. 210, [F.B.1; Sukur 
V. Atmot (1923) 50 Cal. 078. 79 i. C. 401. 
(’24) A. C. 364. Sec Qvlum floss v. 
Shriram (1919) 43 Bom. 487, 51 1. C. 79 
[sale of ejiilty of redemption by one co¬ 


heir—suit for redemption by other co¬ 
heirs—11 mi tation). 

(а) (1002) 26 Mad. 784. 

(б) (1877) 1 All. 533. 

(c) Baba V. Shivappa (189.5) 20 Bom. 109, 201. 

(d) (1924) 46 All. 377, 79 I. C. 174, (’24) A. A- 

384 . 
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having the debt specified therein, or a certificate granted under 
the Succession Certificate Act, 1889, or a certificate panted 
under Bombay Regulation VIII of 1827, and having the debt 
specified therein, and if granted after the first day of May, 
1889, having the debt specified therein. 

Explanation .—The word “ debt ” in this section includes 
any debt except rent, revenue or profits payable in respect of 
land used for agricultural purposes. 


This section reproduces the provisions of s. 4 of the Succession Certificate Act VII 
of 1889, now s. 214 of the Succession Act of 192.’5, so far as they apply to Mahomcdans. 
As to succession certificates it is provided by s. 1, cl. 4, of the Succession Certificate Act, 
now 8. 1 (1) of the Succession Act of 1925, that no certificate shall be granted 
with respect to any debt or security to which a right is re(}uired to be established by 
probate or letters of administration [see ss. 212 and 21.‘1 of the Succe.ssioii Act of 1925]. 


Probate and Letters of ad ministration. —It is not necessary in the case of a Mahoiiicdan 
•will that the executor should obtain probate of the will to cstablisli his right as 
■such in a Court of Justice [Succession Act, 1925, s. 213]. Nor is it necessary where a 
Mahcmedan has died intc.state that his heirs should obtain letters of administration 
to establish their right to any part of the property of the deceased in a Court of 
Justice [Succession Act, 192.5, s. 212] (e) But where a .suit is brought to recover a debt 
due to the deceased, the Court shall not pass a decree except on production of probate or 
of letters of administration or a succession certificate. 


Recovery of debts through Court. —It must be observed that the rule laid down in the 
present section applies onl_\ where a debt due to the deceased is sought to be rciovered 
■through a Court of Law. A debtor of the deceased may pa,\ his debt to the executor, 
though he may not have obtained probate or a succession (ertilicate, and such pay¬ 
ment wdl operate as a di.si harge to the debtor. Siiiiilarli the debtor may pa\ the debt 
to the heirs of the deceased, though they may not have obtained either letters of 
adminrstration or a succession certificate. But payment of a ilebt by a debtor to one 
of several heir does not discharge the ilebt as to all {/), unless all the heirs join in 
the receipt. If all the heirs do not .so join, the debtor is not safe unle.s.s he pays the 
debt to a person to whom a grant ha.s been made of probate or letters of adminhs- 
tration or a 8Ucces.sion certificate. 


It may also be noted that where a debt is sought to be recovered Ly legal jwMeedings, 
it is not necessary that the plaintiff .should have la readiness trhen the suit is filed the 
probate or letters of administration or the certificate referred to in the present section. 
But no decree will be passed unless the requisite documents are produced, and this is 
all that the section provides for {g). 


•^e) Shaik Motua V. Shaik Ursa {ISM) fi horn 241, 
Sakina Bibee v Mahomeda Ishak {1910) 
37 Cal. 830, 81. C. 655. It must, howevci. 
be noted that when there are several ex- 
ecutors, the powers of all may, In the absence 
of any direction to the contrary In the will, 
be exercised by any one of them who has 
proved the will [ Probate and Administration 


1 Act, s. 02, now s. 311 of the Succession Act 

o( 10251. 

(/) Balhummaln v. Pt(W Ummachabi (1002) 26 
Mad. 734, 730. Compare Sitaram v. Bhri- 
dhor (1903) 27 Bom. 202. See also Ahinsa 
Bihi v.Abdul Kader (1901) 26 Mod. 26, .39. 
(o) Chandra Kishore v. Prosanna Kumari (1010) 
38 Cal. 327, 38 1. A. 7, 0 I.C. 122. 
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Debt .—A suit by one member of a family to obtain his share of the family property 
from the other members is not a suit to recover a “ debt ” {h). It is not settled whether 
a decree in a mortgage suit directing the mh of the mortgaged property is a decree for' 
payment of “ debt ” within the meaning of this section (t). 

39* Enactments relating to administration#— In matters not 
hereinbefore specifically enumerated, the administration of 
the estate of a deceased Mahomedan is governed by the 
provisions of the following Acts to the extent to which 
they are severally applicable to the case of Mahomedans, 
namely:— 

(1) Indian Succession Act 39 of 1925 ; 

(2) Administrator-Generals Act 3 of 1913 ; 

(3) Administrator-General and Official Trustees Act 5 

of lt)02, s. 4 ; and . 

(4) Bombay Regulation Act 8 of 1827. 

Such of the piovisioiis of tl)(* Adniim.stratur-tJeiieral’s Actasi apply to Mahomedans 
••iime into operation when a Mahoiiiedan dies leaving assets ■within the local limits of 
the ordinary original < nil jiirisdicfioii of the High Court of Caleiitta,Madras or Hoinbaj. 
In siii h a case, the ('ourt may, ni»on the aiipluatioii of an_\ person interested in the 
assets, direct the A(lniinistr.itor'tien'eral to a})ply lor letters (d administration of tlie 
cfTectsof the deiea'^ed. if the applicant satisfies the Cinirt that such grant is necessary 
for the protei turn of the assets (si'c s. H) of the Act, and also s. ] 1). 

ih) aiiatK Mousd \ ,s/(ffd ASwi S lion) Jtl, I (11)01) JS iioin fi 10 fA'W, it N not], i’ateA. 

gti.'i. I (ISOJj 16 All. :i59 [ArW, 

(i) l‘alittnd(iti(U \ VmaitDiKil (IDO.'i) J!) Mad. j it is’. 

77 Ihrlil, It is not), A(iH(hancl v. YrHuna ' 
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CHAPTER VI. 

Inheritance—General Rih.es. 

40. Heritable property. —There is no distinction ir 
the Mahomedan law of inheritance ])et\veen moveable anc 
immoveable property or between ancestral and self-acquirec 
property. 

41. Birth-right not recognized. —The right of an heir 
apparent or presumptive comes into existence for the firsi 
tinje on the death of the ancestor, and he is not entitled unti 
then to any interest in the property to which he would succeec 
as an heir if he survived the ancestor (j). 

inuMi'iilinn. 

A, who has a son /i, makes a gift of his property to C H, alleging tliat the gift wa 
•proeured by undue inHiience, sues (’ in lifeiinir on the strength of his right to sue 
•eeed to .4's projierty on .‘I's death. The suit must he dismissed, for 7? has no eaiise o 
action against C. iihas no cause of action, for he is not entitled to any interest in.f 
property duriiuj A'shfetime llriKiii AIli v. Xazo (1885)) 11 All. 45(>, 458. But th( 
gift would be liable to be set aside if the suit was brought nfler A's death, provided i 
was brought within the period of limitation : Mirzn Kinrotiilain v. Naicab Xuzlal 
Hd-fJou-lah (190.5) 33 Cal. 116. 32 1. A. 244. 

The right such as that claimed by 71 in tlie above illustration is unknown to, am 
■not recognized by, the Mahomedan law {1). It is not more thanaspe« snccessionis 
that is, an expectation or hope of succeeding to A's property if B aurvived A. Ai 
observed oy the High Court of Allahabad, the Mahomedan law “ does not recognizi 
any .... interest expectant on the death of another, and till that death occurs 
which by force of that law gives birth to the right as heir in the person entitled to ii 
according to the rule of succession, he possescses no riglit at all 

42. Principle of representation. —According to the iSuim, 
law, the expectant right of an heir-apparent cannot pass bj 
•Buccession to his heir, nor can it pass by bequest to a legatee 
under his will (m). According to the Shiah law, it does pasf 
by succession in the cases specified in s. 80 below. 

0) Abtha Wahid v. Nuran BW (188i>) 11 Cal. 597 (k) Abdool v. CJoolam (1905) 30 Bom. 304. 

121.A. 01; Uumeeda v. Budlun (1872) 17 W. (!) Hatan AH v. Sato (1889) 11 All. 456, 458. 

R. 526; Honan Ali v. Sato (1889) 11 AJl. (m) Abdul Wahid v. Svram Bihi (1885) 11 Cal 

456; Abdool v. Uoolam (190.5) 30 Bom. 597, 607, 12 1. A. 01. Macnaghten, p. 1 

S04. 8.9. 
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[ A, a Simni Mahomedan, has two aons, B and C. B diea in the lifetime of A, leaving 
» son D. A then dies leaving C, his son, and D, his grandson. The whole of A’s pro. 
perty will pass to C to the entire exclusion of D. It is not open to D to contend that he 
is entitled to JS’s share as representing B: Moolla Caesim v. Moolla Abdul (1905) 33 
Cal. 173, 321. A. 177.3 

In the case cited above their Lordships of the Privy Council observed: “ It is 

« well known principle of Mahomedan law that if any of the children of a man die before 
the opening of the succession to his estate, leaving children behind, these grandchildren 
are entirely excluded from the inhentanco by their uncles and their aunts.’’ 

If in the case put above, B bequeathed any portion of his expectant share in A’s 
•property to X, the latter would take nothing under the will. “ A mere possibility, 
such as the expectant right of an heir-apparent, cannot pass by succession, bequest or 
transfer so long as the right has not actually come into existence by the death of the 
present owner " (w). 


43- Transfer of spes successionis.—The chance of a 
Mahomedan heir-apparent succeeding to an estate cannot be 
the subject of a valid transfer or release (o). 

Illudlralwfi. 

t A has a son B and u daughter C. A pays Rs. l,(K)0to C, and obtains from her a 
writing whereby in consideration of Ks. 1,000 received liy her from .4, she renounces 
her right to inherit A'» property. A then dies, and (' sues B for her share (one-third) of 
the property left by --1. B sets up in defence the release passed by C to her father. 
The release is not a defence to the suit and (J is entitled to her share of the inheritance, 
for the transfer by her was a transfer merely of a spes f<urcessioiH8, and, as such, inopera¬ 
tive. But C is bound to bring into account the amount received by her from her father: 
Sumsuddin v. Abdul Iloosetn (1900) 31 Bom. IGS.J 

In the Bombay case cited above, the Court said that the rule of Mahomedan law 
that an heir cannot renounce his right to inherit is not different from the law under the 
Transfer of the Property Act, 1882. S. 6 (a) of the Act provides that “the chance of 
an heir-apparent succoeiiing to an estate, the chance of a relation obtaining a legacy 
on the death of a kinsman, or any other mere possibility of a like nature, cannot be 
transferred.” 

A husband gives immoveable property to his wife in lieu of her dower, and agrees 
not to claim any share of it as her heir on her death. Is the agreement valid and binding 
on the husband ? The High'<!ourt of Allahabad has held that it is binding on the 
husband (p).^ 

44. Life-estate and vested remainder.—(/) According to 
the Sunni law, when property is given or bequeathed to a 
person for life, and on his death ■fco another person, the first 
donee is entitled to an absolu’fce estate, and the second donee 

’(n) Abdul Wahid v. Nuran Bihi (1885) 11 C^t. from Kwnhi v. Kunhi (1806) 10 Mad. 176. 

507,12 1. A. 01. See also Humu(-ii7-A'M«a Begum \. Allah- 

(o) Khanwn Jan v. Jan Bebee (1827) 4 Beng. S. dm Khan (1871) 17 W. R. 108 IP. C.l 

D. A. 210; Sameuddin v. Abdul Hoseein (p) NaHr-ul-Haj v. Faigae-ul-Bahman (1011) 83 
(1006) 81 Bom. 166; Asa Beevi v. Karuppan AH. 457, 0 I. C. 580. 

(1018) 41 Mad. 305, 40 I. C. 35, disiipnting 
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is not entitled to any interest in the property. The ]!eason 
is that, according to the Sunni law, a life-grant [amree or umra] 
is nothing but a gift and a condition, and the condition being 
repugnant to the ^ft, the gift is absolute, but the condition 
is void, on the principle stated in section 138 below [see ill. 
(a) below]. 

(2) The rule laid down in sub-sec. (1) does not apply 
to a transfer for consideration. Therefore, an agreement 
between two persons A and B, by which it is provided that 
A should take an estate for life in certain property, and that 
the remainder should on his death pass to B, will be given 
effect to by the Court, if the words used unmistakably infhcate 
an intention to create an estate for life and a vested remainder. 
If the words used do not unmistakably indicate such an inten¬ 
tion, A will be deemed to take an absolute estate, for an estate 
for life and a vested remainder are little known among Sunni 
Mahomedans [ill. (b)]. 

(d) According to the Shiah law, where property is given 
or bequeathed to a person for life, and on his death to 
another person, the interest taken by the first donee in the 
property is an estate for life, and that taken by the second donee 
is a vested remainder. The same rule applies to transactions 
supported by valuable consideration. The Shiah law recognizes 
estates known in the English law as “ estate for life " and 
“ vested remainder *' [ill. (c)J. 

Notes .—Affording to the Englihh law, when an e^tatc is given to -t tor life, and the 
remainder to £1, A takes an eistate for life and he is called a tenant for life, and B takes 
a vested remainder, and is called a remainderman. As if takes a vested interest by way 
of remainder, he can dispose of his interest by transfer inter vivos or bj- w'lll. On his 
death intestate his interest will pass to his heirs, even if he predeceases A. The same 
IB the rule of Shiah law, as held by .fenkins, C'.J., and Heaton, J., in Banoo Begum's case 
cited in ill. (c). Jn two recent cases, Beaman, J., e.xpre88ed the opinion that the Arabic 
texts relied upon by the Court m Bamo Begum's Case did not support the conclusion 
drawn by the Court from lho.se texts, and observed that estates for lile and vested 
remainders were unknown to Shiah law as much as to Sunni Law {q). 

Illustrations. 

[(a) A gift of a house is made to A for life, and on his death to B. According to ■ 
the Sunni law, A takes the house absolutely. B takes nothing. See the cases cited 
in ill. (a) to 138 below. According.to the Shiah law A takes an estate for life and B takes- 
the remainder : see Banoo Begum's Case cited in ill. (c) below. 

( 9 ) Jainabai v. Setna (1910) 34 Bom. fl04, 612, Bom. 214, 253-264, 12 1. C. 223. 

613. 6 1 C. 513; Cttsamatly v, Currimbtun (1911) 36. 
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' (^) ■®» ® Sunni Mafaomedan, sues A, his step-mother, to recover certain property 
of which A is in possession. The suit is compromised, and a consent-decree is obtained 
by which it is provided that A should, during her life-time, continue to hold possession 
«s malik (proprietor) without power of alienation, and that after her death the property 
should pass to R. B dies in the life-time of A leaving a sister C. SvhaequenMy A makes 
a gift of the property to D, A then dies, and on A's death, C sues D to recover the pro¬ 
perty, alleging that under the consent-decree A took an estate for life and B took a vested 
’ remainder, and that R’s interest passed to her f(7] on B's death as j?’s heir. Upon these 
facts the Privy Council held, over-ruling C's contention, that A took not an estate for 
life, but an absolute estate, as the words of the decree did not unmistakably indicate 
an intention to give to A an estate for life only : Abdul Wahid v. Nuran Bibi (1885) 11 
Cal. 697, 12 I. A. 91 ; Humeeda v. Budun (1872) 17 W. R. 625. See also Muhammad v. 
Dmardaraz (1906) 28 All. 6,33. 

(c) It is provided by a consent-decree in a suit to which the parties are Shiah Maho- 
medans that a certain house should be held and enjoyed by A for her life, and that after 
death it should be sold by public auction and the net sale proceeds divided among her 
step-sons. In this ca.sc A takes a life-estate, and the step-sons take a definite interest 
like what is called in English law a vested remainder: Banoo Begum v. Mir Abed Ali 
(1908) 32 Bom. 172. 

(d) A iSunni Maliomedun, for a nominal consideration of one rupee, granted the 
-Mokurruri lease of certain projicrty to his second wife,with the condition that if she should 
die childless, it should go to his son by his jire-deceased wife. The second wife had no 
child. While the grantor was still alive, a decree-holder attached the interest of the 
son by the pre deceased wife, and after the grantor's death the interest of the son was 
sold. The question arose whether the purchaser took any interest in the property. 
It was decided by their Lordships of the Pri\y Council that he did. Their Lordships 
said that the son took under the deed a definite intcre.st like what is called in English 
law a vested remainder, only that it was liable to be displaced by the event of there 
tieing a son of the grantor by his sectind wife, and that the inteiest which the son took 
was not a mere expectancy oi a mere contingent or possible right: Umea Chunder 
Sitcar V. Zahoor Fati-mu (1890) 17 1. A. 201. It is submitted that this case does not 
support the view that a vested remainder is recognized by the Sunni law', a.s seems to have 
been thought by the High Court of Bombay in Banoo Begam's Caae cited in ill. (c). All 
that the T’rivy Council held was that the interest taken by the son was not a mere expec¬ 
tancy which could neither be attached nor sold, but a definite interest which w as attach¬ 
able and saleable. The question whether a vested remainder is recognized by the Sunni 
law was not before the Privy Council in that case. See ss. 43 and 137.] 

45. Vested inheritance. —“ vested inheritance ” is 
the share which vests in an heir at the moment of the ancestor’s 
death. If the heir dies before distribution, the share of the in¬ 
heritance which has vested in him will pass to his heirs at the 
time of his death. The shares have therefore to be determined 
on the occasion of each death (r). 

[A dies leaving a son B, and a daughter V. B dies before the estate of A is distri¬ 
buted leaving a son D. In this case, on the death of A, two-thirds of the inheritance 
vests in B, and one-third vests in C. If the estate of A is distributed after R's death 
4he two-thirds which vested in B will be allotted to his son D.] 


O’) Mat. Jatrui v. Hwsmin BakM (I92i:) a Lah. 80, 67 I. 164, (’82) A. L. 208. 
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See Meoneghten, ^ 27, s. 90 ; Rumsey’a Mahomedan Law of Inheritance, oh. ix; 
Bumsey’s Al Sirajiyyah, 43-44. 

4^. Joint family* —When the members of a Mahomedan 
family live in commensality, they do not form a “ joint 
family ” in the sense in which that expression is used wi'di 
regard to Hindus ; and in Mahomedan law there is not, as there 
is in Hindu law, any presumption that the acquisitions of 
the several members are made for the benefit of the family 
jointly (s). 


It 18 not settled whether the joint Hindu tamily law oi any portion thereof applies 
to Khojas and Cutchi Memons. See Mulia’s “ Principles of Hindu l.aw," 4th ed., see. 484 

47* Homicide*—(7) Under the Sunni law, a person who 
has caused the death of another, whether intentionally or by 
mistake, negligence, or accident, is debarred from succeeding 
to the estate of that other. 


(2) But homicide under the Shiah law is not a bar to 
succession unless the death was caused intentionally. 

Rumsey's Al Sirajiyyah, 14 

Impediments to inhirifanre —The Sirajijjah sits out tour cioiiiids ot excltimon 
from inheritance, naineh, (1) hoinuidc, (2) sIaMr\, {']) differeiKc ot religion, and (4) 
difference of allegiance Hoinicide, as an iinpedimcni to succession, is dealt with in the 
present section. The second iinpedmient was reino\ed h\ the eiiact’iient of Act V ot 
1843 abolishing sla\er\. and the third bv tbc proMsions ot \< t \\l of ISW (<) The 
bar of difference of allegiance, as contemplatc'd lo, tin* Alahomedan system of Jurispru¬ 
dence (u), has no place in Mahomedan law as administerc'd in British India 


Of all the diHCiualihcations aboie enumeiated, the effect upon the person aubject 
to any of them is absolute exclusion from the right ot inheiitaiicc, and upon all others 
the same as if the disqualihed person were actually dcsid (i). But the jieison incapable 
of inheriting by reason of the aboie disqualifications docs not < \cludo others from in¬ 
heritance (ic) Thus if .4 dies lea\ing a son B, a giaiidsori ( bv B, and a brother I). and 
if B has caused tho death of A, B is totally excluded from inheritance, but he does not 
exclude his son C. The inheritance will devolve as if i? wore dead, so that C, the grand 
son, will succeed to the whole estate, I) being a remote heir. 


(f) Ilakim Khan v Goal Khan (1SH2) 8 C al 820 
fiuddutionnetm v Majada Khatoon (1878) 
3 Cal. 004 , Abdovl Arlood \. Mahomed 
Makmil (1884) 10 Cal. 502 See also Abdoul 
Kadar ▼. Bapubhai (1808) 23 Itoin 

188 , Mahomed Amin v. Ilaean (1808) 
J1 Bom. 143, Mohideen See v .Sytd 
Meet (1015) 38 3tad. 1090, 1101, J2 

I ( 1002(Llmltation Ac;t, An. 123], leap 
Ahmed \. Abhram)i (1917) 41 Bom. ">88, 
612-013. 41 I C. 701 [Limitation Act, 
Art, 127]. 

(/) Section 1 of the Act runs as follows * “ 8o 
mach ot any law or ust^e now in force .. 
as inflicts on any person forfeiture of riRbts 
or property or may be held in any way to 
impair or aflect any right of inherttanee, 
by rc*ason of his or her renouncing, or 


having b< cn excluded from tile communion 
of any r« llglori shall cease to bo enfeweod 
as law In the Courts of the East imlla 
Company and in the Courts established 
by KO)a) (barter within tbc said terii- 
torles" Hee Shaguiant Smgh v. Kallu 
(1881) 11 All 310 , Hupa v Sardar Mirza 
(102U) 1 I.ati 37(1 

(«) Bltferpncc of ull<^giancc refcncHl to here Is 
•diffcrencx of oountry, eitlier artual, as 
between an alien enemy and an alien tri¬ 
butary, or qualified, as between a fiigitivo 
and a tributary, or between two fugitive 
enemies from two different states 
Rumsey’s Al Sirajit/vah, 14. 

(a) Balllle’s Mahomedan Law of Jnherltsnee, p. 81 

(le) Riimsey’s Al Svrajiyyah, 27-28 
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CHAPTER VII. 

Hanafi Law of Inheritance. 

* [Prdiminary Note. —The principal works of authority on the Hanafi Law of In¬ 
heritance are the Sirajiyyah, composed by Shaikh Sirajuddin, and the Sharifiyyah, which 
is a commentary on the Sirajiyyah written by Sayyad Shariff. The Sirajiyyah is referred 
to in this and subsequent chapters by the abbreviation Sir., and the references are to the 
pages of Mr. Rumsey’s edition of the Translation of that work by Sir William Jones, as 
that edition is easily procurable. See also Sale’s Translation of the Koran, pp. 60, 61 
and 80.] 

A.—Three Classes of Heirs. 

48. Classes of heirs. —There are three classes of heirs, 

namely, (1) Sharers, (2) Residuaries, and (3) Distant Kindred : 

(1) “ Sharers ” are those who are entitled to a pre¬ 

scribed share of the inheritance ; 

(2) “ Residuaries ” are those who take no prescribed 

share, but succeed to the “ residue ” after the 

claims of the sharers are satisfied ; 

(3) “ Distant Kindred ” are all those relations by blood 

who are neither Sharers nor Residuaries ( x). 

Sir. 12-13. The firht .step m the distribution of the estate of a deceased Mahomedan, 
after payment of his funeral expenses, debts, and legacies, is to allot their respective 
shares to such of the relations as belong to the class of sharers and are entitled to a share. 
The next step is to divide the residue (if any) among such of the residuaries as are entitled 
to the residue. If there are no sharers, the residuaries will succeed to the whole 
inheritance. If there be neither sharers nor residuaries, the inheritance will be divided 
among such of the distant kindred as are entitled to succeed thereto. The distant kindred 
are not entitled to succeod so long as there is any heir belonging to the class of sharers 
or residuaries. But there is one case in which the distant kindred will inherit 
vdth a sharer, and th%.t is where the sharer is the wife or husband of the deceased. Thus 
if a Mahomedan dies leaving a wife and distant kindred, the wife as sharer will take 
her share which is 1/4, and the remaining three-fourths will go to the distant kindred- 
And if a Mahomedan female dies leaving a husband and distant kindred, the husband 
as sharer will take his share 1/2, and the other half will go to the distant kindred. To 
take a simple case : A dies leaving a mother, a son and a daughter’s son. The mother 
as sharer will take her share 1/6, and the son as residuary wili take the residue 5/6. 
The daughter’s son, being one of the class of distant kindred, is not entitled to any 
share of the inheritance. 

(x) Ahdvl Strang v. Putee BUn (1902) 20 Cal. 738. 
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The question as to which of the relations belonging to the class of sharers, residua* 
ries, or distant kindred, are entitled ^ succeed to the inheritance depends, on the oirr 
cumstanoes of each case. Thus if the surviving relations be a father and a father’s father, 
the father alone will succeed to the whole inheritance to the entire exclusion of the 
grandfather, though both of them belong to the class of sharers. And if the surviving 
relations be a son and a son’s son, the son alone will inherit the estate, and the son’s son 
will not be entitled to any share of the inheritance, though both belong to the ola8% of 
residuaries. Similarly, if the surviving relations belong to the class of distant kindred, e.g., 
a daughter’s son and a daughter’s son's son, the former will succeed to the whole 
inheritance, it being one of the rul«»<}f succession that the nearer relation excludes the 
more remote. 

49* Definitions:— 

(а) “ True grandfather ” means a male ancestor between 
whom and the deceased no female intervenes. 

Thus the father’s father, father's father’s father and his father how high soever 
are all true grandfathers. 

(б) “ False grandfather ” means a male ancestor between 
whom and the deceased a female intervenes. 

Thus the mother’s father, mother’s mother’s father, mother's father’s father, 
father’.s mother's father, are all fasle grandfathers. 

(c) “ True grandmother ” means a female ancestor 
between whom and the deceased no false grandfather inter¬ 
venes. 

Thus the father'.'* mother, mother's mother, fathei s mother's mother, father's 
father's mother, mother’s mother's mother, are all true grandraotherfa. 

(d) “ False grandmother ’’ means a female ancestor 
between whom and the deceased a false grandfather intervenes. 

Thus the mother’s father’s mother is a false grandmother. False grandfathers and 
false grandmothers belong to the class of distant kindred. 

(e) “ Son's son how low soeverincludes son’s son, 
son’s son’s son, and the son of a son how low .soever. 

(/) “Son’s daughter how low soever” ‘includes son’s 
daughter, son’s son's daughter and the daughter of a son how 
low soever. 

B. — Sharers. 

50. Sharers. —^After payment of funeral expenses, debts, 
and legacies, the first step in the distribution of the esta'te of a 
deceased Mahomedan is to ascertain which of the surviving 
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8h»nn, 


of' one 


FATHER . 

TRUE GRANDFATHER 
[>ec,49,ol.(»)]. 

HUSBAND .. .. 

WIFE (6). 

MOTHER .. .. 


Nonil 


' of two 
or mote 
collec¬ 
tively (d), 


TRUEGRANDM.OTllER 

(sec. 49. cl. (c)|. 


7. DAUGHTER 


SON’S DAUGHTER h. I. s. 
(sec. 49, H. (01. 


|i) Son’s Dscuhter 


(»i) Son’s Son's Djcohtcr .i J 


UTERINE «ROrHER OSi 
SISTER. 


1. FULL SISTER .. .. 

2. C0NS.4NGUINE SISTER 


1 I 


' I 

iConditloM under vM the noraal ihue MAWtedl 


|When there is e child or child of e sw h. 1, s. 

When tliere is e child or child of»son h. k s., end 
no father or nearer true KTundfether, ^ 

I 

When there is a child or child of a son h. 1. s. 

When there is a child or child of a son h. 1 .1 

, , t 

(a) When there is a child or child of a son h. i s., or.. 

(b) when there are two or more brolhers or listers, or] 

even one brother and one sister, whether full, con 
sanguine or uterine. ♦ ■ s 

.1. .l/alrriKi/ - when no mother, and no nearer triif| 
crandinother cither |iati'rnal or maternal.* 

M /’olcrwi/—when no mother, no father, no nearerl 

I true urandniother cither paternal or matemal,! 

; and no interiiiediate trie ?randfathe|. * « 


TiualmnieUwt— 

(A) Shares of Shateta Nos. 3,4, fi, 8 and 12 as varied 
by special circumstaneei; ' 

('Bj Conditions under which Sharers Nos. 1,2,7,9, 
II and 12 succeed as Residuaries, 


.j[When there is no child or child of a son h. 1,the 
I father inherits as a residuary j see Tab, of Res., No. 3. j 

|| When there is no child nr child of a son h. 1. s., the Tr. 
G. K. inherits as a residuary, provided there is no father 
or nearer Tr. (1. K,; see Tab. of Res,, No, 4.] 

. when no child or child of a sun h. I. s. 

I when no child or child of a son h. I. s. 

I when no child or child of a sun h. 1. s., and nut more 
than one brother or sister (if any); but if there is also 
wife or husband usd the father, then only 1/3 of what 
remains after dcdiictinj! the wife's or husband's share. 


iWhen no son 


jWlicii no (1) son, 12) dauuhter, |3) hielicr urn's son, 
, (4l Inchcr son's daiiphter, or (5) mii'f m (r) 


ii 1 


I With the soli sjicliecoinesa rcsidiiarv; sec Tab. ol Res 
No, 11 

iWhcn there is only one daughter, or liipher son a daiij;litcr 
hut no (1) sun, (2) higher son's son, or (3) fijxil ami’s smi- 
the daughter or higher son's daughter w ill take I/2, and 
the sou's daughter h. I s, (whether one or more) mil 
take l/(i, |i.c,. 2;3--l '2|. [With an ei|iial son's son 
she iKicoinCh a residuary; see Tah. of Res, No, 2.| 

When no (I) son, (2) daiigliter, or (3) mil's Sit ..jWhen there is only one daughter, the son's daughter (whe- 

1 I ther one or more) will lake 1/ti. if there be no son or 
mil's ami. | With the son's son she becomes a lesiduary; 
seel’ab. oi Rcs„ No. 2,| 


When no (1) son, (2) daughter, (3) sun’s 8on„l4) son's 
daughter, or (a) awt’a sua'a son. 


jWhen n» (1) child, (2) child of ajjon h. 1. s,, (.3) father, 
or (4) true grandfather. 

When no (I) child, (2) child of a son li. 1, s,, (3) father,| 
(4) true grandfather, or (5) full irolhsf. 

( 

jWhen no (1) child, (2) ohild of a son h. 1. s., (3) father, 
(4) true grandfather, (5) full brother, (6) fijl sister, 
or(7)coaaoiipui'wMA«r. I 




jWlien there is only one daughter or son's daughter, the 
son's son's daughter (whether one or more) will take 
Ufi, i( there lie no (11 son, (2) son’s son, or (3) sou's 
son's mil. I With the son's son's sons he liccoiues a 
residiiiiry; sec Tab. of Res., No, 2.1 , 

t 


With the full brother she becomes a residuary; sec Tab. 
of Res,, No. S.l 

But if there is only one full sister and she succeeds as a 
sharer, the eonsaiiguiiie sister (whether one or moiej will 
take 1/1), provided she is not otherwise excluded from 
inheritance. [With the consanguine brother she lie* 
comes a residuary; see Tab', of Res., No. 7.] 


(s) The collective ebare is alwayi divldeil ejudi/j/ enionK Uioee to whom It li lUotW. 

(H A MmedancanliavcsimMysitourwIvesalatlnie. ' , • ,, 

le) Rth<rebelicnsiimaDilansi'(m‘iij(i«;iler,tliefoniierlea%terioo'MonlnrciaUoii tothelalter. tttJiMl»awB'iios*i»«aiiilaHis'ii/anf/il«f tlie lormer Isalowef son's son 
to rotation to tlic latter. And U there be a son's son and a sou's dmflitor ot a >os’« eos'e iisi aoj oiofc «s!i iassjUst, the toiucr Is an sqnol son's son In relation to the latter, 
hoth beiag equally removed from the deceased. . t * < . 
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leUtions belong to the class of sharers, and which again »of 
these are entitled to a share of the inheritance, and, after this 
is done, to proceed to assign their respective shares to such of 
the sharers as are, under the circumstances of the case, entitled 
to succeed to a share. The first column in the accompanying 
t^le (p. 34A) contains a list of Sharers; the second column 
specifies the normal share of each sharer; the third column- 
specifies the conditions which determine the right of each sharer 
to a Share, and the fourth column sets out the shares as varied 
by special circumstances. 

lUtistrcUions. 

Note .—The italics in the following and other illustrations in this chapter indicate 
the surviving relations. It will be observed that the sum total of the sharers in all the 
following illustrations equals unity ;— 

Father, Husband and Wife. 


(«•) 

Father 

.. 1 /6 

(as sharer, because there are daughters) 


Father's father 

. . • . • 

(excluded by father) 


3Iother 

.. 1/6 

(because there arc daughters) 


Mother's mother 

. 

(excluded by mother) 


Two daughters 

.. 2/3 



Son's daughter 


(excluded by daughters) 

(b) 

Husband 

.. 1/2 



Father 

..1/2 

(as residuary) 

(c) 

Four widows .. 

..1/4 

(each taking 1 /16) 


Father 

-.3/4 

(as residuary) 



1 

Mother. 

(d) 

Mather 

..1/3 



Father 

.. 2/3 

(as residuary) 

(e) 

Mother 

..1/6 

(because there are two sisters; 


Two sisters 

• > * • • 

(excluded by father) 


Father 

.. 5/6 

(as residuary) 


.Vote that though the sisters do not inherit at all, they affect the share of the mother 
and prevent her from taking 1 /3. This proceeds upon the principle that a person, 
though excluded from inheritance, may exclude others wholly or partially (Sir. 28). In 
the present case th^ exclusion is partial, the mother taking 1 /6 instead of 1 /3, which 
latter share she would have taken if the deceased had not left sisters. 


(f) Mother .. .. .. 1 /3 

Sister .. .. .. .. .. (excluded by father) 

Father .2 /3 (as residuary) 

(g) Mother .. .. .. 1 /6 (because there is a brother and also a 

sister) 

Brother (f., o., or u.).(excluded by father) 

Sister (f., 0 ., or u.).(excluded by father) 

Father .5/6 (as residuary) 
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,*aw*p^The' mother takes 1 /6, and not 1 /3, where there are two or more brothers 
’ more sisters, or one brother and one siater, or two or more brotheri and supers. 

brother and the sister, though they are excluded from inheritance by the father, 
prevent the mother from taking the larger share 1 /3. See note to ill. (e). 

(h) Husband .. .. .. 1 /2 

Mother .1/6 (=1/3 of 1/2) 

Father .. .. .. 1 /3 (as rraiduary) 

Hole. —^But for the husband and father, the mother in this case would have taken 
1 /3, as there are neither children nor brothers nor sisters. As the deceased has left 
a husband and father, the mother is entitled only to one>third of what remains after the 
husband’s share Js allotted to him. The husband’s share is 1 /2, and what remains is 
1 /2, and 1 /3 of 1 /2 is 1 /6. The reason of the rule is clear, for if the mother took 1/3, 
the residue for the father would only be 1—(1 /2+1 /3)=1 /6, that is, half the share of 
the mother, while as a general rule, the share of a male is twice as much as that of a female 
of parallel grade (Sir. 22). For the case where the deceased leaves a widow and father, 
see ilL (j) below. 

(i) Husband .. .. 1 /2 

Mother .1/3 

Father's father ..1/6 (as residuary) 

Note. —The mother takes 1 /3, for the father's father does not reduce her share from 
one-third of the whole to one-third of the remainder after deducting the husband’s share. 

(j) Widow .. .. . . 1 /4 

Mother .1/4 ( -=1 /3 of 3 /4) 

Father .. .. 1 /2 (as residuary) 

Note .—In this case, the mother would have taken 1 /.‘I but for the widow and father, 
for there are neither children nor brothers n<l^ sisters. As the widow and father are 
among the surviving heirs, the mother is entitled to one-third of the remainder after 
deducting the widow's share. The widow’s share is 1 /4, the remainder is 3/4, and the 
mother’s share is 1 /3 of 3 /4, that is, 1 /4. Hee ill. (h) above and the note thereto. 

(k) Widow .. .. .. 1 /4 

Mother .. .. .. ,. 1 /3 

Father s father .. .. ..5/12 (as residuary) 


Note .—^The mother takes 1 /3, for the father's father does no4 reduce her share from 
one-third of the whole to one-third of the remainder after deducting the widow’s share. 


True sfrandfather and true ffrandmotjher. 


(1) Fatih's mother 
Mother's mother 
Father 

(m) Father's mother 
Mother's mother 
Fathers father 


.. .. (being a true pat, grandmother, is 

excluded by father) 

.. 1/6 (being a true mat. grandmother, is not 
excluded by father! 

.. 5/6 (as residuary) 

“ 1-1/6 (each taking 1 /12) 

.. 6/6 (as residuary) 
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Not $,—^The father’s mother is not excluded by the father’s father, for the latter 14 
llot an ttUermediate, but an equal, true grandfather. 

(n) Father's father'd mother .. ,. (excluded by father’s father) 

Father's father .. takes the whole as residuary 

Note .—The father's father’s mother is excluded by the father’s father, for he is 
an intermediate true grandfather, the father’s father's mother being related to the 
deceased through him. 

(o) Father's mother's mother .. 1 /6 . 

Father's father .. .. 3/6 (as re&iduarv) 

Note .—The father’s mother's mother (who is a true pat. grandmother) is not excluded 
by the father’s father (who is a true grandfather), for though he is nearer in degree, 
he is not in relation to her an intermediate true grandfather, as the father's mother’s 
mother is not related to the deceased through him, but through the father. 

(p) Fatfter's mother .. .. 1 /G 

Mother's mother's mother .. .. (excluded by father’.s mother who is 

a nearer true grandmother) 

Father's father .. .. ,3 '6 (as residuary) 

(q) Father's mother .. .. .. (excluded by father) 

Mother's mother's mother .. (excluded by father’s mother who is 

a nearer true grandmother) 

Father .. ., .. .. takes the whole as residuarj' 

Note ,—The father's mother, though she i', excluded by the father, excludes the 
mother's mother's mother. Tins jwoeoeds upon the rule that one who is excluded may 
himself exclude others wholly or partially. See note to ill. (e): in that case the exclusion 
of the mother bj- the sister was part^l, for she did take a share, namely, 1 /6. In the 
present ease, however, the exclusion of the mother's mother's mother is entire. It need 
hardly be stated that if the deceased had not left the father's mother, the mother's 
mother’s mother would have taken 1 /G, fur, being a true materrtal grandmother, she is 
not excluded by the father. 

Daughters and Sons' daughters h. I. s. 

(r) Father .. .. .. .. 1 /G (as sharer) 

Mother , .. .. .. 1/6 

3 sons' daughters, of whom one is 
by«one son and the other tw'o 

by another son .. .. 2/3 (each taking 2 /9) 

Note .—^The sons’ daughters take per capita and not per stirpes. The two-thirds 
is not therefore divided into two parts, one for .the son's daughter by one son, and the 
other for the other two hy another sun, but it is divided into as many parts as there are 
sons' daughters irrespective of the number of sons through whom they are related to 
the deceased. The reason is that the Sunni Mahomedan law does not recognize any right 
of representatioq, (see s. 42), and the sons’ daughters do not inherit as representing their 
respective fathers, but in their own right as grand-daughters of the deceased. The same 
principle applies to the case of sons’ sons, brothers’ sons, uncles’ sons, etc. See Table 
of Besiduaries. 
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(s) Father 

.. 1 /6 - (as sharer) 

Mother 

.. 1/6 

Daughter 

.. 1/2 

4 sons’ daughters .. 

.. 1/6 (each taking 1 /24) 


NoU. —^There being only one daughter, the sons' daughters are not entirely excluded 
from inheritance, but they take 1 /6, which, together with the daughter's 1 /2, makes 
up 2 /3, the full portion of daughters. 


(t) 

Father 

.. 1/6 

(as sharer) 


Mother 

.. 1/6 



2 sons’ daughUra .. 

.. ^ /3 



Son's son's daughter 

• * 

(excluded by sons’ daughters) 

{«) 

Father 

.. 1/6 

(as sharer) 


Mother 

.. 1/6 



Son's daughter 

.. 1/2 



Son's son's daughter 

.. 1/6 



NoU. —^The rule of succession as between daughters and sons’ daughters applies, 
in the absence of daughters, as between higher sons’ daughters and lower sons’ daughters 
(Sir. 18). There being only one son’s daughter in the present illustration, the son's 
son’s daughter is not entirely excluded from mheritance, but she inherits 1 /(i, which 
together with the son’s daughter's 1 /2, makes up 2 /3, the full share of sons’ daughters 
in the absence of daughters. 




Sisters. 

{^) 

Mother 

1,6 



2 full sisters 

2/3 

(each taking 1 /3) 


C. sister 

V. sisUr (or u. brother) .. 

1/6 

(excluded by full sisters) 

(w) 

2 fuU sisters (or c. sisters) 

2,/3 

(each taking 1 /3) 


u. sisters {or u. brothers) 

1/3 

(each taking 1 ;6) 

(*) 

FuU sister .. 

1/2 


2 e. sisters .. 

U. brother .. 

1/6 

1 , , 

(each taking 1/12) 


U. sisUr 

) 1/3 

(each taking 1 /6) 


NoU. —^There being only one full sister, the consanguine sisters are not excluded 
from inheritance, but they inherit 1 /6 which, together with the sister’s 1 /2, makes up 
2/3, the collective share of full sisters in the inheritance (Sir. 21). * 

Sir. 14-23. The principal points involved in the Table of Sharers are explained 

in their proper place in the notes appended to the illustrations. The illustrations must 

be carefully studied, as it is very difficult to understand the rules of succession without 

them. The principles underlying the rules of succession are set out in the notes on s. 62 

below. It will be observed that the illustrations are so framed that the sum total of 

the shares does not exceed unity. For cases in which the total of the shares exceeds 

unity, see the next section. 

% 

The sharers are twelve in number. Of these there six that inherit under certain 
circumstances as residuaries, namely, the father, the true grandfather, the daughter, 
the son’s daughter, the full sister, and the consanguine sister. See the list of Residua* 
Ties given in s. 62 below, and the notes on that section. 
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51. Increase (Aul ):—it be found on assigning their 
respective shares to the Sharers that the total of the shares 
exceeds unity, the share of each Sharer is proportionately 
diminished by reducing the fractional shares to a common 
denominator, and increasing the denominator so as to make 
* it equal to the sum of the numerators. 


lllmtrcUions. 


(a) Husband .. .. .. .. 1/2=3/6 reduced to 3/7 

2 full sisters .2/3=4/6 „ 4/7 

7/6 1 

N(de. —The sum total of 1 /2 and 2/3 exceeds unity. The fractions are therefore 
reduced to a common denominator, which, in this case, is 6. The sum of the numerators 
is 7, and the process consists in substituting 7 for 6 as the denominator of the fractions 
3 /6 & 4 /6. By so doing the total of the shares equals unity. The doctrine of “ Increase ” 
i.s so called because it is by increasing the denominator from 6 to 7 that the sum total 
of the shares is made equal to unity. 


(b) 

Husband .. 

1/2=3 /6 reduced to 

3/7 


Full sister 

1/2=3/6 

3/7 


C, sister .. 

1 /6-1/6 

1/7 



7/6 

1 

(c) 

2 full sisiern 

2 /3=4 /6 reduced to 

4/7 


2 u. brothers (each taking 1 /O ).. 

1/3=2/6 

2/7 


Mother 

1 /6=1/6 

1/7 



7,6 

1 

(d) 

Husband .. 

1 /2=3 /6 reduced to 

3/8 


2 full sisters 

2/3=4/6 

4/8 


Mother 

1/6 = 1/6 

1/8 



8/6 

1 

(e) 

Husband*., 

1 /2=3/6 reduced to 

3/8 


Full giHer 

1/2=3/6 

3/8 


3 u. sisters (each taking 1/9) .. 

1/3=2/6 

2/8 



8/6 

1 

(f) 

Husband .. 

1 /2=3 /6 reduced to 

3/9 


2 fvil sisters . 

2 u. sisters and 1 u. brother (each taking 

2/3=4/6 

4/9 


1/9). 

1/3 =2/6 

2/9 


9/6 


1 





^ mahomedam: law, 






(g) 

Riuband 

m * 

• • 

1/2 0:3/6 reduced to 

3/9 


FnU aiOer 

• • 

• • 

1/2=3/6 


3/9 


2 u. Mttera and 2 u. brothers (each 1 /12) 

1/3=2/6 

»• 

2/9 


Mother 

•• 

• • 

1 /6=1 /6 


1/9 





9/6 


1 

(h) 

Husband .. 


• • 

1/2=3/6 

reduced to 

3/10 


2 full sisters 

• • 

• • 

2/3=4/6 

f » 

4/10 


3 u. sisters and 5 u. brothers 

(each 





1/24). 

• • 

• • 

1 /3=2 /6 


2/10 


Mother 


• • 

1 /6=1 /6 

• » 

1/10 





10/6 


1 

(i) 

Widow 



1/4-3/12 

reduced to 

3/13 


^ c. sisters 

• • 

• • 

2/3 = 8/12 

«» 

8/13 


Mother 



1 /6=2/12 

»• 

2/13 





13/12 


1 

(i) 

Husband .. 



1 /4=3/12 

reduced to 

3/13 


Mother 

. • 

• • 

1 /6 = 2;i2 

99 

2/13 


2 daughters 



2/3 = 8/12 

99 

8/13 





13/12 


1 

(k) 

Husband .. 



1 /4=3/12 

reduced to 

3/13 


Mother 

. • 

• • 

1/6=2/12 

9» 

2/13 


Daughter .. 

• . 

• • 

1 /2=6/12 

*■ 

6/13 


Son^s daughter 



1/6=2/12 

99 

2/13 





13/12 


1 

(I) 

Widow 

.. 


1/4=3/12 

reduced to 

3/13 


Mother 

. • 

• • 

1 /3=4/12 

99 

4/13 


Full sister 


• • 

1/2 = 6/12 

99 

6/13 





13/12 


1 

(m) 

Widow 

• • 

• 0 

1 /4=3/12 

rediioed to 

3/15 


2 full sisters 

« • 

• • 

2/3=8/12 


8/15 


2 u. sisters 

• • 

• • 

1/3=4/12 

9f 

4/15 


- 



15/12 


1 

(n) 

Widow 


• • 

1/4=3/12 

reduced to 

3/15 


2 full sisters 

• • 

• • 

2/3 = 8/12 

99 

8/15 


V. sister .. 

• * 

• • 

1/6=2/12 

9* 

2/16 


Mother 

• • 

• • 

1/6=2/12 

99 

2/15 


15/12 


1 
















, TABLE OF RESIDUAR1E5 IN ORDER OF SUCCE5SI0N-Si|tu(lUw. 40^ 

t. SON. • 

OAUGHTEB takes os a residuary with the son, thi son taking a double portion, . i 

J, SON'S SON h. i‘. s.--the nearer in degree excluding the more remote. [Two ^ nlCm sons’ sons inherit in equal shaies]. 

SON’S DAUGHTEB h- L !■ tabs as a residuary with an eqiml son's sob. If thew be no tfuol son's son, but th^e is a 
' lower son’s son, sMe takes as a residuary with lum, jmuled she cannot inkrit ai a thfftr [see ill. (k)]. In either case, 
each son's son li. 1 . s. takes double the share of each son's daughtw h. 1 . s, 

A'olt.—When the son's daughter h. 1 . s. becomes a residuary with a lomr sun's yin, and there are son's daughters h. 1 . 1 . 
equal in d^tree with the lam r sou's son, she shaies equally with them as if they were all of the same grade [see ill. (m)]. 

II- ASCEXDAm; 

3 . FATHER. 

« 

4- TRUE GRANDFATHER h, h. s.—the nearer in degree exolnding the more re'n^te. 

III- DElilEXDA.m in FATHER; * 

5. FULL BROTHER, 

Full Sistei —taki^ iis ,1 itsAuai V with lull biolhei, the brother taking a double portion. 

6. FULL SISTER— In default of full brother and the other residuaries above-named, the full sister takes the residue if 

uny, if there be (I) a daughter m daughtei s, i n (d) a -.on s daughter or daughters h. 1. s., or even if there be (3) one daughter 
Olid a son's daughter or daughters h. 1. s. tv-o '^ii jqi. .'l.d'i. 

7 . CONSANGUINE BROTHERi 

Consanguine sKster takes as a rcsiduan with conwiiguine brother, the brother taking a doable portion. 

8 . CONSANGUINE SISTER—In default of (oiisangiiiiie biother and the otiet residuariesabove-named, the consan¬ 

guine sistei takes tin icMiluc, 1 /o«v, if iheie bt(l) a daughter or daughters, or ( 2 ) a sons daughter or daughters 
L 1. s., or even if theie lie (d) unt daughter nml ,i son s daughter or daughters h. 1. s. * See Sir. pp. 24-25. 

9 . FULL BROTHER'S SON. 

10 . CONSANGUINE BROTHER'S SON. 

11. FULL BROTHER’S SON'S SON. 

IJ. CONSANGUINE BROTHER'S SON'S SON, 

Then come remoter male di'scendants of No. 11 and No, 12, that is, the son of*No. 11, tbn the son of No. 12, then the 
son’s son of No. II, then the sun s son of No. 12, and so on in^ike order. 

lV.-I)ESCEyiAm OF TRUE ORAXDFA'jmi h. h. s.; 

13 . FULL PATERNAL UNCLE. 

U. CONSANGUINE PATERNAL UNCLE, 

15 . FULL PATERNAL UNCLE'S SON, 

16 . CONSANGUINE PATERNAL UNCLE’S SON, 

17 . FULL PATERNAL UNCLE’S SON’S SON, * 

18 . CONSANGUINE PATERNAL UNCLE’S SON'S SON. 

Then come remoter male descendants of Nos. 17 and 18, in like order and manner as descendants of Nos. 11 and 12. 

MALE DESC^DANTS OF MORE REMOTE TRUE ORANDFAiW^^in like ortler and maimer as the 
deceased's paternal uncles and their sons and eons’ eons. 
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» 

<o) 

Ik 

Hufiband 

• . .. 1/4=3/12 reduced to 

3/1.1 


Father • 

.1 /6=2/12 

99 

2/15 


Mother 

.1/6=2/12 

99 

2/15 


3 daughters 

.2/.i=8/12 

99 

8/15 



15/12 

• 

1 

(p) 

Widow 

.. 1/4=3/12 reduced to 

3/17 


2 full sisters 

.2,3=8/12 

99 

8/17 


2 «. sixers 

*• 

II 

99 

4/17 


Mother 

.1 6=2/12 

99 

2/17 



17/12 


1 

(q) 

Wife 

.. 1 8=3/24 reduced to 

3/27 


2 daughters 

. 2 3=10 24 

99 

16/27 

4 

Father 

.1 6=4/24 

99 

4/27 


M other 

.1,6=4/24 

99 

4 '27 


2T 24 1 
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Sir. 29-30. For in wHh Ii tlic tot.il of the ‘'hares is less than unity, see s. 53 
below. • , 


C.—Resid unrirs. 


52. Residuaries.—Tf there are no Sharers, or if there 
are Sharers. ])ut there is a residue left after satisfying their 
ehiiins, the whole inheritance or the residue, as the case may be, 
devolves iipttn Residuaries in tlie order set forth in the 
annexed table (p. 40a). 


llUislration^. 


[Xotr.—^Tho re.siduo remaining after satisfying the sharers' claims is indicated in the 
following illustrations thus.] 

No. 1. Sons and daughters. 

;; :: ;; ;; 

Note .—^Tha daughter cannot inherit as a sharer when there is a son. But if the heirs 
be a daughter and a son’s son, the daughter as a sharer will take 1 j'2, and the son's son 
as a residuary will take the residue 1 /2. 


(b) 2 sons 

3 daughters 

(c) Widow 
fion 

Daughter .. 


4/7 (as residuaries, each son taking 2 /7) 

3 /7 (as residuaries, each daughter taking 1/7) 


.. 1/8 

2/3 of (7/8)=7/12 I 
1/3 of (7/8=7/24 j 


(as sharer) 

(as residuaries) 


Note .—^The residue after payment of the widow's share is 7 /8. 
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'* > * 

(d) Husband .. ..1/4 (as sharer) 

Mother .. .. .. .. (as sharer)* 

Son. .. ..2/3of (7/12)==7/lS i 

Daughter .. .. 1 /3 of (7 /12)=7 /3« ( residuaries) 

Sole .—The residue in the above case is 1—(1/4+1/6)=7/12. If there were two 
sons and three daughters, each son would take 2/7 of i\ .=l/C, and each daughter 
1/7 of 7/12=1/12. 


No. a. Son’s sons. h. I. s. and Sons’ daughters h. I. s, 

(e) Son's son .. .. . .. 2 /3 | 

Son's daughta .1/3 1 residuaries) 

yote .—Where there is a son's son, the son's daughter cannot inherit as a sharer, 
but she inherits as n residuary with him. Similarly, a son's son's daughter cannot 
inherit except as a residuary when there is a son's son's son. 

A 

(f) 2 daughters .. .. .2 /3 (as sharers) 

SotCa son .. .. . . 1 /3 (as resiiluary) 

Son's son's son .. . (excluded by son's son) 

Son's son's daughter .. . (excluded both by daughters and son's 

‘ son. See Tab. of .Sh., No. S) 

(g) 2 dauglUtrs .2/3 (as sharers) 

Son's son .. .. 2 /3 of (1 /3)= 2 /9 / , , . 

icon's daughter .. 1 /3 of (I /3)= 1 /9 » residuaries) 

(h) Daughter .. .. .. .. 1/2 (as sharer) 

Son's son .. .. 2/3 of (I/2) ~ 1/3 / ^ , 

Son's daughter .. 1/3 of (1 /2)= 1 /t) ' residuaries) 

Note .—^There being only one daughter, the son’s daughter would have taken 1 /G 
as sharer (see Tab. of Sh., No. 8), if the deceased had not left a son's son. Hut as the 
son’s son is one of the heirs, the .son's daughter can inherit only as a rnKl-uarg with the 
son's son. 

(i) Son's daughter .. .. .. 1 /2 (as sharer) 

Son's son's son .. .. .. 1/2 (as residuary) 

Note .—In this case the son's daughter i.s not precluded from inheriting as a .sharer^ 
for there is none of those relations that precludes her from succeeding as a sharer (see 
Tab. of Sh., No. 8, 2nd column). And it will be seen on referring to the Table of Resi - 

duories that the only case in which the son's daughter mherits as 4 residuary with the 

son’s son’s son (who is a lower son’s son) is where she is precluded from succeeding as a 
sharer [see ill. (k) below]. 




(j) 


Daughtes .1 /2 (as sharer) 

Son's daughter .. .. .. 1 /6 (as sharer, see Tab. of Sh., No. 8) 


Son's son's son .. 2/3 of (1/3)= 2/9 ( ., . . 

Son's son's daughter 1 /3 of (1 /3)= 1 /9 t residuaries) 


N(Ae .—^There being only one daughter, the son’s daughter is entitled to 1 /6 as a 
sharer. Since she is not precluded from inheriting as a sharer, she does not become a 
residuary with the son’s son’s son (who is a lower son’s son). 
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(k) 2 daughters .. .. .. 2/3 (as sharers) 

Son's daughter .. 1 /3 of (l/3)=l/9 ), . . 

Son's son's son .. 2 /3 of (1 /3)=2 /9 ) residuanes) 

Note. —There being two daughters, the son’s daughter cannot inherit as a sharer. 
She therefore inherits as a residuary with the son’s son's son (who is a lower son's son), 

(l) 2 son's daughters .2 /3 (as sharers) 

Son's son's son .. 2/3 of (1/3)=2/9 I, . . 

Son's son's daughter 1 /3 of (1 /3) = 1 /9 ( •'‘^^•duaries) 

Note. —The son's daughter in this case do not inherit as residuaries with the son’s 
son’s son, for they are not precluded from inheriting as sharers. 

(m) 2 daughters .. .. .. 2/3 (as sharers) 

Son's son's son .. '21-I of (1 /3) = 1 /O "j 

Son's daughter .. 1 4 of (1/3) = 1/i2 Was residuaries) 

Son's son's daughter.. 1 4 of (1 /3) —1 /12 J 

Note —There being two daughters, the son's daughter cannot inherit as a sliarer. 
•She therefore inherits as a residuary with the son's son's son (who is a lower son’s son). 
The son's son's daughter is entitled to inherit as a residuary with the son's son's son 
who IS an equal son’s son in relation to her. Both these female relations inherit there¬ 
fore as residuaries with the son's son’s son, each taking 1 /12. This illustration presents 
two peculiar features. The one is that the son's son's daughter, though remoter in 
degree, shares with the son’s daughter. The other is that the son’s daughter succeeds 
as a residuary with a lower son’s son. If this were not so, the son’s son's daughter would 
inherit to the exclusion of the son’s daughter, a result directly opposed to be principle 
that the nearest of blood must take first (Sir. 18-19). 

No. 3 . Father. 

(n) Father .. .. .. 1/6 (as sharer) 

Son {or son's son li. 1. s.) .. .. ."ijG (asresiduary) 

Note .—Here the father inherits as a sharer. 8ee Table of Sh., No. 1. 

(o) Mother .. .. .. .. 1 /3 (as sharer) 

Father .. .. .. 2,3 (as residuary) 

Note. —Here the father inherits as a residuary, as there is no child or child of a son 
h. 1. 8 . See Tab. of Sh., No. 1. 

(p) Daughter . .. (as sharer) = 1/2 

Father .. .. .. 1/6 (as sharer)-fl/3 (as residuary) =1/2 

• 

Note. —Here the father inherits both as a sharer and residuary. He inherits as a 
sharer, for there is a daughter, and he inherits the residue 1 /3 as a residuary, for there are 
neither sons nor sons’ sons h. 1. s. The father may inherit both as a sharer and residuary. 
He inherits simply as a sharer when there is a son or son’s son h. 1. s. [see ill, (n) above]. 
He inherits simply as a residuary when there are neither children nor children of sons 
h. 1. s. [see ill. (o) above]. He is both a sharer and a residuary when there are only 
daughters or son’s daughters h, 1 . s.), but no sons or sons’ sons h. 1 . s. as in the pre¬ 
sent illustration. The same remarks apply to the true grandfather h. h. s. In fact, 
the father and the true grandfather are the only relations that can inherit in both 
capacities simultaneously. 



44 


MAHOMEDAN LAW 


N<k 4m True grandfather h. h. & 

Note. —Substitute “ true grandfather ” for “ father ” in ills, (n), (o) and <p). The 
true grandfather will succeed in the same capacity and will take the same share as the 
father in those illustrations. 

Nos; 5 and 7. Brothers and sisters. 

(q) Husband .. .. .. 1 /2 (as sharer) 

Mother . .. .. .. 1 /(» (as sharer) 

Brother . .. 2;3 of (1/3) —2;9 ), , 

Bister .. 1 /3 of (1 /3) -1; 9 ( rcsiduanes) 

Note. —^The sister cannot inherit as a sharer w hen there is a lirother, but she takes 
the residue with him. 


Full Brother .. . . 12 (as residuary) 

Full sister .. .. 1,2 (as residuary) 

Cons, sister .. .. .. (excluded liy full brother) 

No. 6. Full sisters with daughters and sons’ daughters. 

(r) Daughter {or son's daughter h.l.s.). 1 2 (as sharer). 

Full sister .. .. .. ., 12 (as residuary No. (5) 

Blather's son .. .. .. 0 (excluded hy full sister who is a 

nearer residuary) 

Note. —The full sister inherits in three different eapauties ; (I) as a sharer under 
the circumstances set out in the Table of Sharers ; (2) as a residuary with full brother 
when there is a brother, and, fading to inherit in either of these two capacities ; (3) as 
a residuary' with daughters, or son’s daughters h. 1. s or one daughter and a son's 
daughter h. 1. s. provided there is no nearer residuary. Thus in the present 
illustration, the sister cannot inherit as a sharer, because there is a daughter (or 
son’s daughter h. 1. s.). And as there is no brother, she cannot inherit in the second of the 
three capacities enumerated above. .She therefore takes the residue I ,'2 as a residuary 
with the daughter (or son's daughter), for there is no rt*siduary nearer in degree. If 
this were not so, the brother's son, who i.s a more remote relation, would .succeed in 
preference to her. 

(a) 2 daughters {or son’s daughters 



h.l.s.). 

.. 2/3 

(as sharers) 


Full sister .. 

.. 1 ;3 

(as residuary No. 6) 

(t) 

2 daughters (t) 

.. 2/3 

(as sharers) 


Husband 

.. 1/4 

(as sharer) 


Full sister .. 

.. 1/12 

(as residuary No. 6) 


Father's pal. uncle's son . . 

0 

(excluded by full sister who is a 
nearer residuary) 

(U) 

Daughter 

.. 1/2 

(as sharer) ^ 


Son's daughter 

.. 1/6 

(as sharer) 


Full sister ., 

.. 1/3 

(as residuary No. 6) 

(t) 

Daughter 

.. 1/2 

(as sharer) 


Son’s daughter 

.. 1/6 

(as sharer) 


Mother 

.. 1/6 

(as sharer) 

* 

Full sister ., 

.. 1/6 

(as residuary No. 6) 


(y) Abdrd Karim v. Mut. Amat-ui-Habib (1022) 3 Lali. 307, 70 I. C. 205, ('23) AL. 121. 

(?) Meherjan v. fihajadi (1800) 2i Bom. 112, 
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(w) Daughter .. 
Son's daughter 
Husband 
Full sister .. 


112 (as sharer) 

1/6 (as sharer) 

1 /4 (as sharer) 

1 /12 (as residuary No. 6) 


(x) Daughter 

Son's daughter 
Husband 
Mother 
Full sister .. 


1 /2 (as sharer)—6 /12 

reduced to 6/13 

1 /6 (as sharer)-=2/12 

2/13 

1 /4 (as sharer)=3/12 

„ 3/13 

1 /() (as .sharer)—2/12 

„ 2/13 

0 (excluded) 



l:iyl2 1 


Note .—Here the only eapacity in which the full si'^ter could inherit is that of a 
residuary with the daughter and son's daughter. Hut the residuary .succeeds to the 
residue, if any, after the ilauns of the sharers are satisfied, and m the present case there 
is no residue. The sura total of the shares exceeds unity, and the ca.se is one of “Increase.’’ 


No. 8. Consanj^uine sisters with daughters and sons’ daughters h. I. s. 

Xolr .—Consanguine sisters inherit a.s residuaries with daughters and son’s daughters 
in the absence of full sisters. Substitute " consanguine sister ” for " full sister ’’ in ills, 
(r) to (x), an<l the .shares ot the several heirs will remain the same, the consanguine sister 
taking the place of the full sister. .Substitute also in the note to ill. (r) “ consanguine 
brother ” for " full hrothei.” 


Other Residuaries. 


(}) Fiillsistfi 

. 1/2 

(as sharer) 

( sister 

. . . 1 /6 

(as sharer) 

Mother 

. ] ,'6 

(us sharer) 

Hrothei's son 

.. 1 /6 

(as residuary) 

(z) Widow 

• 1 /4 

(a?, sharer) 

Mother 

. 1 ,3 

(as sharer) 

Pal. unele .. 

. .'i/12 

(as residiiarv) 

(aa) Full sister (a) 

.. 1,2 

(as sharer) 

Pat. uncle's sons 

■ 1/2 

(as residuaries) 


Sir. 18-21, and 23-26. Some of the important points involved in the Table of 
Residuaries arc explained in the note.s appended to the illustrations. 


Classification of Residuaries. —All residuaries are related to the deceased 
through a male. The uterine brother and sister are related to the deceased through 
a female, that is, mother, and they do not therefore find place in the list of Resi- 
duaries. The Sirajiyj'a^ divides residuaries into three classes, vtz , (1) residuaries in 
their own right: thege are all males comprised in the List of Residuaries ; (2) residuaries 
itt the right of another : these are the four female residuaries, namely, the daughter as a 
residuary in the right of the son, the son's daughter h. 1. .s. as a residuary in the right of 
the son’s son h. 1. s., the full sister in the right of the full brother, and the consanguine 
sister in the right of the consanguine brother ; and (3) residuaries with others, namely, 
the full sister and consanguine sister, when they inherit as residuaries with daughters 
and sons’ daughters h. 1. s. But if regard is to be had to the order of succession, resi- 
duaries may be divided into four classes, the first class comprising descendants of the 
deceased, the second class his ascendants, the third the descendants of the deceased’s 


(a) Mst. Ohidam v. JVttr Sasan (1922) 3 Lah. 278, (*22) AL. 100, 63 I. C. lOOO. 
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father and the fourth the descendants of the deceased’s true grandfather h. h. s. This 
classification has been adopted in the Table of Residuaries. The division of Distant 
Kindred into four classes proceeds upon the same basis. 

Residuaries that are primarily Sharers. —It uill be noticed on referring to 
the Tables of Sharers and Residuaries that there are six sharers who inherit under certain 
circumstances as residuaries. These are the father and true grandfather h. h. s., the 
daughter and son’s daughter h. 1. s., and the full sister and consanguine sister. Of the'he, 
only the father and true grandfather inherit in certain events both as sharers and resi¬ 
duaries (see ill. (p) above, and the note thereto). In fact they are the only relations 
that can inherit at the same time in a double capacity. The other four, who are all 
females, inherit either as sharers or residuaries. The circumstances under which they 
inherit as sharers are set out in the Table of Sharers. They succeed as residuaries, 
and can succeed in that capacity alone, when they are combined with male relations 
of a parallel grade. Thus the daughter inherits as a «7»arcr when there is no son. But 
when there is a son, she inherits as a reftiduary, and can inherit m that capacity alone ; 
not that when there is a son she is excluded from inheritance, but that in that event 
she succeeds as a residuary, the presence of the son merely altering the character of 
her heirship. Similarly, the son’s daughter h. 1. .s. inherits as a residuary when there 
is an equal son’s son. And in like manner, the full si.ster and consanguine sister succeed 
as residuaries when they co-exist with the full brother and consancuine brother respec¬ 
tively. The curious reader may ask win it is that the said four female relations are 
precluded from inheriting as sharer when they exist with males of jiarallel grade. The 
answer ap^iears to be this, that if they w'erc allowed to inherit as sharers under those 
circumstances, it might bo that no residue would remain for the corresponding males 
(all of whom arc residuaries only), that is to say, though the females would have a share 
of the inheritance, the corresponding males, though of an equal grade, might have no 
share of the inheritance at all. To take an example : A dies leaving a husband, a father, 
a mother, a daughter, and a son. The husband will take 1 /4, the father 1 /6, and the 
mother 1 /6. If the daughter were allowed to inherit as a sharer, her share would be 
1/2, and the total of the shares w'ould then be 13/12, so that no residue would remain 
for the son. It is, it seems, to maintain a residue for the males that the said females 
are precluded from inheriting as sharers when they co-exi.st with corresponding male 
relations. 

The principle which regulates the successions of full and consanguine sisters as 
residuaries with daughters and sons’ daughters h. 1. s., is explained in the notes 
appended to ill. (r). 

Female residuaries. —There are two more points to be noted in connection 
with female residuaries, which are stated below : 

« 

(1) The female residuaries are four in number, of whom two are descendants of 
the deceased, namely, the daughter and son’s daughter h. 1. s., am^ the other two are 
descendants of the deceased’s father, namely, the full sister and consanguine sister. 
No other female can inherit as a residuary. 

(2) All the four females inherit as residuaries with corresponding males of a 
parallel grade. But none of these except the son’s daughter h. I. s. can succeed as a 
residuary with a male loioer in degree than herself. Thus the daughter cannot succeed 
as a residuary with the son’s son, nor the sister with the brother’s son; but the son’s 
daughter may inherit as a residuary not only with the son’s son but with the son's 
son’s son or other lower son’s son : see ill. (m) and the note thereto. 
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Principles of succession among Sharers and Residuarles.— It will bo 
seen from the Tables of Sharers and Besidaaries that certain relations entirely exclude 
others from inheritance. This proceeds upon certain principles, of which the following 
two are set out in the Sirajiyyah : 

(1) “ W^/toe»er is related to the deceased through any person shall not inherit while 
that person is living." —(Sir. 27.) Thus the father excludes brothers and sisters. And 
smce uterine brothers and sisters are related to the deceased through the mother, it 
must follow that they should be excluded by the mother. A reference, however, 
to the Table of Sharers will show that these relations arc not excluded by the mother. 
The reason is that the mother, when she stands alone, is not entitled to the whole inhen 
tance in one and the same capacity as the father would be if he stood alone, but partly 
as a sharer and partly by “ Return ” (Sir. 27 : Shanfiyyah, 49). Thus if the father be 
the sole surviving heir he will succeed to the whole inheritance as a residuary. But 
if the mother bo the sole heir she will take 1 /3 as sharer, and the remaining 2 /3 by 
RHurn (see s. 53 lielow). For this rea.son the mother does not exclude the uterine brother 
and sister from inheriting with her. 

(2) "The nearer in degree excludes the more remote." —(Sir. 27.) The exclusion 
of the true grandfather by the father, of the true grandmother by the mother, of the 
son’s son by the son, etc., re.sts upon this principle. These cases may also be referred 
to the first principle set out above. 

Tt will have been seen that the daughter, though she is nearer in degree, does not 
exclude the brother’s son or his son. Thus if the surviving relations be a daughter and 
a brother’s son, the daughter takes 1 1'l, and the brother's son takes the residue. The 
reason is that the daughter in this case inherits as a sharer, and the brother’s son as a 
residuary, and the principle laid down above applies only as between relations belonging 
to the same class of heirs. The above principle may, therefore, be read thus : “ Within 
the limits of each da.ss of heirs, the nearer in degree excludes the more remote.” 

Again, it will have been .seen that the father, though nearer m degree, docs not 
exclude the mother's mother or her mother ; nor does the mother exclude the father's 
father or his father. The reason is that the above principle is to be read with further 
limitations, which we shall proceed to enumerate. These limitations are nowhere 
stated in the Hirajiyyah nor in any other work of authroity, but they appear to have 
been tacitly recognised in the rules governing succession among Sharers and 
Kesiduaries. 

There are five heirs that are always entitled to some share of the inheritance, and 
they are in no case lia ble to exclusion. These are (1) the child, i.e., son or daughter, 
(2) father, (3) mother, (4) husband, and (5) wife (Sir. 27). These are the most favour- 
ed heirs, and wo shail*call them, for brevity’s sake, Primary Heirs. Next to these, 
there are three, najpely, (1) child of a son, h. 1. s., (2) true grandfather h. h. a. and (3) true 
grandmother h. h. s. These three are the Substitutes of the corresponding primary 
heirs. The husband and wife can have no substitute. The follow'ing two lines indicate 
at a glance the primary heirs and their substitutes :— 

Primary heirs ..Child. Father. Mother. 

Suistitutes .. Child of a son h. 1. s. Tr. (IF. Tr. GM, 

The right of succession of the substitutes is governed by the following rules;— 

(1) No substitute is entitled to succeed so long as there is the corresponding pri¬ 
mary heir. To this there is an exception, and that is when there is no son, but a daughter 
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and a son's daughter in which case the daughter.takes and the son's daughter (though 
a substitute) takes 1 /6 : see. Tab. of Sh., No. 8. 

(2) The child of a son h. 1. s. is always entitled to succeed, when there is no child. 

(3) The Tr. GF. is always entitled to succeed, when there is no father. 

(4) The mother's mother is always entitled to succeed, when there is no motha'. 
The father's mother is always entitled to succeed, if there be no mother and no father. 

(5) All relations who are excluded by primary heirs are also excluded by their 
substitutes. Thus full and consanguine si.sters and uterine brothers and sisters are 
excluded by the child and the father. The.v are also excluded therefore by the child 
of a son h. /. a., and by the true grandfather {b). 

Residue. —The son. being a residuar.v, i.s entitled to the residue left after 
satisfying the claims of sharers. At the same tunc it must have been seen that a son 
IS always entitled to some share of the inheritance. To enable the son to participate 
in the inheritance in erery case., it is necessary that some residue must always be left 
when the son i.s one of the surviving heirs, and this, m fact, i.s always so ; ior the shares 
arc so arranged and the rules of succession are so framed that when the son is one of the 
heirs, some residue invariably remains. And since in tlie .ibseiice of the father the true 
grandfather h. h. s. is entitled to some parin i)iation in the inheritance, it will be found 
that in every case where he is one of the siiivivinir heii> some residue is always left. 
No case of “Increase” can therefore take place when these residuaru's are amongst 
the surviving heirs. 

53. Return.—If there is a re.sidue left after satisfying 
the claims of Sharers, but there is no Kesiduarv, the residue 
reverts to the Sharers in proportion to their shares. This 
right of reverter is technically called Return.*’ 

Exception .—^Neither the husband nor wife is entitled 
to the Return so long as there is any other heir, whether he be 
a Sharer or a Distant Kinsman. But if there be no other heir, 
the residue will go to the husband or wife, as the case may be, 
by Return. 


Illustrations. 


(a) A Mahomedan dies leaving a widow as his sole heir. The widow will take 
1 /4 as sharer, and the remaining 3 /4 by Return. The surplus 3 /4 does not escheat to 
the Crown: Mahomed Arshad v. Sajida Banoo (c); Bafatun v, Bilaiti Khanum (d); Mir 
Isub V. Isabfe). 


(b) Husband 
Mother 


(b) It may here be stated that though, according 
to the opinion of Abu BanUa, the true 
grandlat^r excludes brothers and sisters 
whether full or cousangnine, he does not 
exclude them according to the view of Abu 
Yusuf and Muhammad, but Is put to his 
election as between certain snares (8ir. 


1/2 

1/2 (1 /3 as sharer and 1 /6 by Return) 

40-42). But the latter view is not generally 
adopted, and It Is unnecessary to set It 
out here. 

(e) (1878) 3 Cal. 702. 

(d) (1003) 30 Cal. 683. 

(e) (1020) 44 Bom. 047, 58 I. C. 48. 
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Noie .—The husband is not entitled to the Return, as there is another sharer, the 
mother. The surplus 1/6 will therefore go to the mother by Return. 


.1/4 

.. .‘1/4 (1/2 as sharer and 1 ,'4 by Return) 

.1/4 

3 /4 (1 /2 as sharer and 1 /4 by Return) 

. 1/8 

7 /8 (1 '2 as sharer and 3 /8 by Return) 

... 1 ;'6 inereased to 1 /4 

.i;2=3;6 3/4 

4/U 1 

Niite —In thi'. anrl m illustrations (g) to fk) it will be ob.,crved that neither the 
hu.shaiul nor wih* is ainonii the surviving heirs. The rule in siieh a case is to reduce 
the fractional shares to a common denominator, and to decrease the denominator of 
those sli.iich so .Is to make it equal to the bum ot the numerators. Thus in the present 
illustration, the original shares, when redmed to a eomin.m denominator, are 1/6 and 
3/6. The total of the numerators is 1+3 — 4, and the ultimate shares will therefore 
he 1 /4 and 3, 1 respect iveh'. 


fc) Husband 
Daughter 

(d) Wife 

Sister (f or e.) 

(e) Wife 

Son's daughter 

ff) Mother 

Sun's daughter 


Ig) 

Father's mother 
Mufhei s mother 

' J ] '6 increased to 1 ,'5 (each taking 1 /lO) 


2 daughters 

. 2 :i_ 4/6 

4 o 



•'>,'6 

1 

(ll) 

Mother 

1/6 increased to 

1 '5 


Daughter 

.. 1,2- 3/6 

3 /5 


Son's daughter 

.. 1 /6 

1/5 



6 /6 

1 

(i) 

Father's mother 
Mother's mother 

‘ ’ 11 /6 increased to 1 /5 


Full sister .. 

.. 1,2- 3/6 

3/5 


C. sister 

..1/6 

1/5 


• 

5/6 

1 

(j) 

J^ull sister .. 

.. 1 '2 = 3 /6 increased to 3 [5 


C. sister 

..1/6 

1/6 


U. sister 

.. 1 /6 

1/5 



5/6 

1 

(k) 

Mother 

.. .. 1/6 increased to 1 /5 


Full sister .. 

.. 1/2- 3/6 

3/5 


£/. brother .. 

.. 1 /6 

1/5 


6/6 


I 
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• (1) Huiband .1/4 =4/16 

Mother .. ,. .. 1/6 increased to 1 /4 of (3 /4) =3 /16 

Daughter .1/2= 3/6 „ 3/4 of (3/4) =9/16 

11/12 1 

Note .—In this and in ills, (lu) to (r), it will be observed that either the husband 
or wife is one of the surviving heirs. Since neither the husband nor Vife i.s entitled 
to the Betum when there are otlier sharers, liis or her share will remain the same, and 
the shares of the other sharers will be increased by reducing them to a common deno¬ 
minator, and then decreasing the denominator of the original fractional shares so as 
to make it equal to the sum of the numerators, and multiplying the new fractional shares 
thus obtained by the residue after deducting the husband'.s or wife’s share. Thus 
in the present illustration the shares of the mother and daughter, when reduced to a 
common denominator, are 1 /6 and 3 /6 respectively. The total of the numerators is 
l-f3=4, and the new fractional share.s will thus Ik* 1 /4 and 3/4 respectively. The 
residue after deducting the husband’s share is 3 ,'4, and the ultimate shares of the mother 
and daughter will therefore be 1 /4 of 3/4 — 3/16 and 3/4 of 3/4—9'16 respectividy. 


(m) 

Wife 

. 1/8 

= 4/32 


Mother 

1 /6 increased to 

1 /4 of (7 /«) -- 7 /32 


Daughter 

.1,2- 3/6 

3/4 of (7/8) -21/32 



19/24 

1 

(n) 

Wife 

.1/8 

= 5/40 


Mother 

.. 1 /6 incrcrtsed t<j 

]/.-)of(7/8) =7/40 


2 som' daughters .. 

.4/6 ,, 

4/5 of (7/8) -.28/40 



23/24 

1 

(o) 

Husband 

.1/2 

. 2/4 


U. brother .. 

.1/6 increased to 1 /2 of (1 /2) ; - 1 /4 


U. sister 

. 1 /fi . „ 

1 /2 of (1 /2) = 1 /4 



o /6 

1 

(P) 

Wife 

.1/4 

= 2/8 


U. brother .. 

.1/6 increased to 

1/2 of (3/4) -= 3/8 


U. sister 

.1/6 

1 /2 of (3 /4) = 3/8 



7/12 

1 

(q) 

Wife 

.. .. 1 /4 

= 4/16 


FuU sister .. 

.. 1/2= 3/6 increasetl to 3 /4 of (3 /4) = 9/16 


C. sister 

..1/6 

1/4 of (3/4) = 3/16 



11/12 

1 

(r) 

Wife 

..1/4 

= 1/4 


U. brother .. 

.. .. 1 /6 increased to 1 /3 of (3 /4) = 1/4 


• • • 

..1/6 

1/3 of (3/4) = 1/4 


Mother 


1/6 


1/3 of (3/4) = 1/4 


9/12 


1 
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(a) Husband .. .. 1 /2 

Daughter's son ...... I j2 * 

Note. —The daughter's son beJongs to the class of distant kindred. The husband 
is not therefore entitled to the surplus by Return and the same will go to the daughter’s 
son as a distant kinsman. 

(t) Wife .1/4 

Brother's daughter .. .. .. .3 /4 

Note. —The brother'.s daughter belongs to the cla.ss of distant kindred. The surplus 
will therefore go to her, as the wife is not entitled to the Return (f).] 

Sir. 37-40. 

Residuaries for special cause —A residuary for special cause is a person who inherits 
from a freedman by reason of the manumission of the latter (g). According to 
Mahoniedan law proper, if a manumitted slave dies w ithout leaving any residuary heir 
by re.lation. the mauumitter is entitled to succeed to the residue in preference to 
the right of the sharers to take the residue by Return (Sir. 25-2G). But residuaries for 
sxK'cial cause have no place in Mahomedan law as administered by the Courts of British 
India since the abolition of slaveri’ in 1843. 

Husband and wife —3’iie rule of law as stated in the exception as regards the right 
of the husband and vifcto Return i.s different from that set out in the Sirajiyyahi. 
According to the latter authority, neither the husband nor wife is entitled to the Return 
in any case, not even if there be no other heir, and the surplus goes to the Public Treasury 
(Sir. 37). “ But altlioiigh that na.s the origmal rule, an equitable practice has prevailed 

in modern times of returning to the hmsband or to the wife in default of other sharers 
by blood and distant kindred," and this jHactice has been adopted by our Courts. See 
the eases cited in ill. (a) above. 

''^Return" distinguished from '‘Increase ."— Return is the converse of Increase. 
Theca.se of Return takes jilace when the total of the shares is less than unity: the 
case of Increase, w hen the total is greater than unity. In the former case the shares 
undergo a rateable iiicrca.se; in the latter, a rateable decrease. 

Father and true grandfather. —When there is only one sharer, he succeeds to the 
whole inheritance, to his legal share as sharer, and to the surplus by Return. When 
the father is the sole surviving heir, he succeeds to the whole inheritance as a residuary, 
for he cannot inherit as a sharer when there is no child or child of a son h. 1. s. (see 
Table of Sh., No. 1) The same remarks apply to the case of the true grandfather when 
he is the sole survivuig heir. 

D.—Distant Kindred. 

54. Distant Kindred. — {!) If there be no sharers or 
Residuaries, the inheritance is divided amongst Distant 
Kindred. 

(3) If the only sharer be a husband or wife, and there 
be no relation belonging to the class of Residuaries, the 


(/) Bee Koonart v. Dalim (1B82) It CaU. 14. | (g) Bumsey’s Moohummudan Law ot laheritence, 164. 
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husband or wife will take his or her full share, and the remainder 
of the estate wll be divided among Distant Kindred. 


Sir. 13. It vtill have been seen from the preecding seetion tlmt a husband or 
■wife, though a sharer, does not exclude distant kindred from inheritance when he 
or she is the sole surviving heir. See a. 53 and ills, (s) and (t) to that section. 

55* Four classes*— (i) Distant Kindred are divided into 
four classes, namely, (1) descendants of the deceased other 
than sharers and residuaries ; (2) ascendants of the deceased 
other than sharers and residuaries ; (3) descendants of parents 
other than sharers and residuaries; and (4) descendants of 
ascendants how high soever other than residuaries. The 
descendants of the deceased succeed in priority to the ascend¬ 
ants, the ascendants of the deceased in priority to the descend¬ 
ants of parents, and the descendants of parents in preference 
to the descendants of ascendants. 

(2) The following is a list of Distant Kindred comprised 
in each of the four classes :— 

I. Descendants of the deceased : — 

1. Daughter's ehildren and their deseendaiits. 

2. Children of son’s daughter', h. I. s and their descendantH. 

II. Ascendants of the deceased :— 

1. False grandfathers h. h. s. 

2. False grandmothers h. h. s 

% 

III. Descendants of parents :—- 

1. Full brothers’ daughters and their deseendants. 

2. Con. brothers’ daughters and their descendants. 

3. Uterine brothers’ children and their descendants. 

4. Daughters of full brothers’ sons h. 1. s., and their deseendants. 

5. Daughters of con. brothers' sons h.l.s., and their deseendants. , 

6. Sisters’(f., c., or ut.) children and their descendants. , 

IV. Descendants of immediate grandparents (true or 

false) :— 


I. P'ull pat. uncles’ daughters and their descendants. 

2 Con. pat. uncles’ daughters and their descendants. 

3. Uterine pat. uncles and their children and their descendants. 

4. Daughters of full pat. uncles’ sons h.l. s. and their descendants. 
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5, Daughters of con. pat. uncles’ sons h. 1. s., and their descendants. 

<». Pat. aunts (f., c., or ut.) and their children and their descendants. 

7. Mat. uncles and aunts aiid*their children and their descendants. 

and 

descendants of remoter ancestors h. h. s. (true or 
false). 

(3) The order of precedence among Distant Kindred 
in each class and the rules by which such order is determined 
are given in secs. 5G to 06. 

Sir. 44-4(). The Sirajivyah dues not emnnerato all relations belonging to the class 
of Distant Kindred, hut mentions only some of them. Hence it was thought at one 
time that “ distant kindred ' were restricted to the specitic relations mentioned in the 
Sirajiy'vah. But this view has long since been rejected as erroneous, and it is now firmly 
established that nil relations who are neither sharers nor residuanes are distant 
kindred (A). 


Class 1 of Distant Kindred. 

Preliminary Note. —When we come to Distant Kindred, we find that there 
are two seta of rules for each class, one for determining the order of succe.ssion, and the 
other for determining the sharers. In each class we have first to determine which of 
the relations are entitled to sinceed ; this is done by aiipljing certain rules which arc 
called Rules of Kxcliisioii. After so doing, we have to assign .shares to those relations; 
this is dune with the help of certain other rules. 

It is when we come to the class of Dustant Kindred that we find a remarkable differ¬ 
ence of opinion between Abu Yusuf and Imam Muhammad, the two great disciples of 
Abu Hanifa. The doctrine of Abu Yusuf is very simple. but*unhappilj' it has not been 
ucceptt*d by the Hanaii Sunnis in India, it is the doctrine of Imam Muhammad 
that is followed in India, and this doctrine is much too (omplicated (i). Moreover, 
the doctrine of Imam Muhammad is followed by the author of the Birajiyyah, and 
apparently by the author of the Shnrifiyyah (j). The Fatawa Alamgin does not 
express any preference either way'(fc). Sincetho opinion of Abu Yousuf is not follow'edin 
India, wo have confined ourselves in the following sections to the doctrine of Imam 
Muhammad, and tho^ifference between the two systems is pointed out in the notes. It 
must not, however, be supposed that the two systems differ in all respects and at all 
stages. So lon^as the intermediate ancestors do not differ in their sexes or blood, there 
is no difference at all between the two systems. The difference comes in only in those cases 
where the intermediate ancestors are— 

(i) of different sexes as where some are males and others in the same generation 
are females ; or where they' are 

(A) Abdtd Serang v. PuUe Bibi (1B02) 20 Cal. 7.*i8. ance, p. 65; Ameer All, Vol. II, p. 78. 

(i) Macnaghten, p. 0 (footnote); Balilie's Moo- (i) Sir. 40-50; Shnr. 95. 
hummudan Law of Inheritance, p. 92; (k) Bailllc, 716, 717. 

Eumsey’a Moohummudan Law of Inherit- 
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(ii) of different blood, as where some are of whole blood and others in the same 
generation are of half blood. 

• 

Abu Yusuf declines to take any notice of the sex or blood of intermediate ancestors, 
or, as they are called “ roots.” According to him, regard should be had to the sex and 
blood of the actual claimants, or, as they arc called, “ branches.” The result is that 
according to his doctrine, the property is to be divided in the same manner as is 
done among son's sons and son’s daughters as residuaries, that is to say, per capita, eac]) 
male claimant taking a share double that of each female claimant. 

According to Imam Muhammad, regard should be had not only to the sex and blood 
of the actual claimants, but also of the intermediate ancestors. 

Where the intermediate ancestors differ in their sexes, the two systems differ as 
to the shares to be allotted to the claimants. This difference in the shares manifests 
itself when claimants are descendants, whether they be descendaiits of the deceased as 
in class I, or of brothers and sisters as in class HI, or of uncles and aunts as in class IV. 

Where the intermediate ancestors differ in blood, the two systems differ as to the 
order of succession. This difference in the order of succession manifests itself in class 
III when the surviving relations happen to he the descendants some of full or consan¬ 
guine brothers or sisters, and .some of uterine brother.s or sisters. It cannot manifest 
itself in class I and class If, for there can be no difference of blood among the interme¬ 
diate ancestors m those classes. Nor can it manifest itself in class IV, where the claim¬ 
ants are the descendants of uncles and aunts. 

Before we proceed further, we may ob.serve that among Itesiduaries there cannot 
be any difference of blood or sex among intermediate ancestors a.s it may be among 
Distant Kindred. 

56 * Rules of exclusion.—The first class of Distant 
Kindred comprises such of the descendants of the deceased 
as are neither Sharers nor Kesiduaries. The order of succes¬ 
sion in this class is to be determined by applying the following 
two rules in order [Sir. 47] :— 

Rule (1).—The nearer in degree excludes the more remote. 

Sir. 7. Thus a daughter’s son or a daughter’s daughter is preferred to a son’s 
daughter’s daughter. The daughter’s son and the daughter’s daughter are the nearest 
distant kindred, and they exclude all other distant kindred. ^ 

Rule (2).—^Among claimants in the same degree of relation¬ 
ship, the children of Sharers and Residuaries are preferred to 
those of Distant Kindred. 

Sir. 47. Thus a son’s daughter’s son, being a child of a sharer (son’s daughter) 
succeeds in preference to a daughter’s daughter’s son, who is the child of a distant kins¬ 
woman (daughter’s daughter). 
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57* Order of sticcession.—The rules set forth in section 
56 lead to the following order of succession among Distant 
Kindred of the first class :— 

(1) Daughters’ chUdrcn. 

(2) Sons’ daughters’ children, 

(31 Daughters’ grandchildren. 

(4) Sons’ sons’ daughters’ children. 

(5) Daughters’ great-grandchildren an«l sons’ daughters’ grandchildren. 

(G) Other descendants of the deceased in like order. 

Of the above groups each in turn must be exhausted before 
any member of the next group can succeed. 

Note that No. (1) belongs to the second generation. Nos. (2) and (3) to the third 
generation, and Nos. (4) and (o) to the fourth generation. No. (2) e.xeludes No, (3) by 
reason of s .'lO, rule (2). For the same reason No. (4) excludes No. (.5). 

58. Allotment of shares.—^After ascertaining which of 
the descendants of the deceased are entitled to succeed, the next 
step is to distribute the estate among them. The distribution 
in this class is govei-ned by the following rules ;— 

• 

Ruh (1).—Tf the intermediate ancestors do not differ in 
their sexes, the estate is to be divided among the claimants 
'per capita according to the rule of the double share to the male 
[Sir. 47]. 

lllustiations. 

(a) Daughter’K son .. .. .2/3 

Daughter’s daughter .. 1/3 

(b) Daughter’s son’s son .. 2/3 

Daughter's son’s daughtei .. 1/3 

(c) 2 sons of daughter .4 4/5 (each taking 2/5) 

1 daughter of daughter H .. 1 /5 

Note. —To divide the estate sti>pes is to as.sign 1 /2 to the two sons, and 1 /2 to 

the daughter, that being the iiortion of their respective parents, A and B. 

(d) 2 sons a daughter's daughter A .. 4 /G (each 2 /6 or 1 /3) 

2 daughters of a daughter’s daughter B .. 2/6 (each 1 /G) 

Note. —To-Uivide the estate per stirpes is to assign 1 /2 to the two sons and 1 /2 to 
the two daughters. 

Doctrine of Abu Yusuf. —The distribution will be the same according also to Abu 
Yusuf. In each of the above cases it will be seen that the sexes of the intermediate 
ancestors are the same. But if the claimants be a daughter's daughter's son and a 
daughter’s son's daughter, the case is one in which the intermediate ancestors differ 
in their sexes. In such a case also, according to Abu Yusuf, the rule to be followed 
is Buie (1), so that the former, being a male, will take 2 /3 and the latter, being a female, 
will take 1 /3 ; the reason being that according to Abu Yusuf regard is to be had solely 
to the sexes of the claimants [see “ Preliminary note,” p. 63]. According to Imam 
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* 

^ufcatnmad, regard should be had also to the sexes of the iiiiermediatf aneestora, and the 
iisfttbution i8*to bo made according to Rule (2) belon, \\hioh, it will be seen, is a 
iistiribution per attrpes, though not entirely sue h as jn the Shiah law 

* 

Buie (2).—If the intermediate ancestors di^er in their 
sexes, the estate is to be distributed according to the following . 
rules [Sir. 48-50]:— 


(a) The simplest case is where there are only two claim¬ 
ants, the one claiming through one line of ancestors, and 
the other claiming through another line. In such a case, 
the rule is to stop at the first line of descent in which the sexes 
of the intermediate ancestors differ, and to assign to the male 
ancestdl a portion double that of the female ancestor. The 
share of the male ancestor will descend to the claimant who 
claims through him, and the share of the female ancestor will 
descend to the claimant w^ho claims through her, irrespective 
of the sexes ot the claimants. 


llluslralidti 

A Mahomedan dies leaving a dauglitir s son s dauglitir and a diughter s daughter s 
lon, as “(hown in the following tahlc 

PropoHitw^ 

I 

I I 

Is/ line daughter daughter 

I I 

2nd line son daughter 

I I 

3rd line daughter ton 

In this rase, the ancestors hrst differ in their sexes in the second lint of descent, 
ind it IS at this pqint that the rule of a double portion to tht male is to be applied This 
s done by assigning 2 /3 to the daughter s son and 1 j.i to the daughter s daughter The 
! /3 of the daughter s son will go to his daughter, and the 1 /3 of the daughter s daughter 
»dl go to her son Thus we have 

daughter's son s daughter 2 3 

daughter a daughter a son ..13 * 

According to Abu Yusuf, the shares will be 1 /3 and 2/3 respectively. 

jV'ote —Where the deceased leaves descendants in the fourth or remoter generation, 
,hc rule of the double share to the male is to be applied in every aucceaavve hne in w'hich 
,he intermediate ancestors differ in their sexes See ill (b) to sub rule (c) below 

(b) The next case is where there are three or more claim¬ 
ants, each claiming through a different line of ancestor. Here 
again, the rule is to stop at the first line in which the sexes 
jf the intermediate ancestors differ, and to assign to each 
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male ancestor a portion double that of each female ancestor; 
But in this case the individual share of each ancestor does 
not descend to his or her descendants as in the |)receding case, 
but the collective share of all the male ancestors is to be divided 
, among all the descendants claiming through them, and the 
collective share of all the female ancestors is to be divided 
among their descendants, according to the rule, as between 
claimants in the same group, of a double portion to the male. 

* 

\ 

Illusiraliojis. 


(a) A Mahotnodan dies leaving a daughter's son’s daughter, a daughter’s daughtei’s 
son, and a daughter's daughter's daughter, as shown m the following table um 




Propoaituft, 


daughter daughter 

I I 

son daughter 

I I 

dauyhler son 


daughter 

i 

daughter 

I 

daughter 


In this case, the ancestors differ in their sex in tlie second line of descent. In that 
line we have one male and two fenlale^. The rule of the double share to the male is to 
be applied, first, in this line of descent, so that we have 


daughter's son .. 
daughter’s daughter 
daughter’s daughter 


1 2 
1,4 f 


1 /2 (eolleclive share of female ancestors) 


The daughter’s son stands alone, and therefore his share descends to his daughter. 
The two female ancestors, namely, the daughters’ daughters, form a group, and their 
collective share is I /2, which will be divided between their descendants, that is, the 
daughter's daughter's son and daughter's daughter's daughter, in the proportion again 
of two to one, the former taking 2 ^ .3 x 1 '2 - -1 /.S, and the latter 1 /3 X 1 /2 — 1 /6. Thus 
we have 

daughter’s son's daughter .. l/2 = 3/(i 

daughter's daughter’s son .. 1/3=2/G 

daughter’ll daughter’s daughter .. 1/6=1/6 

According to Abu Yusuf, the shares will be 1 /4, 1 ;2 and 1 /4 respectively. 

(b) A Mahumedau dies leaving a daughter’s daughter’s son, a daughter's sou's son 
and a daughter’s son’s daughter, as shown in the following table : 

Propositus. 


daughter daughter daughter 

. L • > 

daughter son son 

I > . K 

son son daughter 



58 


MAHOMEDAN LAW. 


[In the preceding illustration we had one male and two females in the first line in 
trhioh the sexes differed. In the present case, we have one female and two males in 
that line.] 

First ascertain what is the line of descent in wliich the sexes 'first differ. That 
line is the second line of descent. 

Next, assume the relations in that line to be so many children of the deceased and < 
determine their shares upon that footing. The shares therefore will be, daughter’s 
daughter 1 /5, and each daughter's son 2 /6, the collective share of the two daughter’s 
sons being 4/5. Assign the 1 /5 of daughter's daughter to her son. 

Lastly, divide the 4 /5 of the two male ancestors between their descendants as if 
they were children of one ancestor, assigning a double portion to the male descendant. 
Thus, the daughter's son’s son takes 2/3x 4/5=8 /15, and the daughter’s son's daughter 
1/3x4 /5=4 /15. Thus we have 

daughter’s daughter's son .. I'o —3/1.5 
daughter's son’s son .. . 8,15 

daughter's son’s daughter .. 4/15 

According to Abu Yusuf, the shares will bt‘ 2 /5, 2 /5, and 1 /5 respectively. 

(c) A Mahomedan dies leaving a daughter’s son’s son, a daughter’s son’s daugh, 
ter. a daughter's daughter's .son, and a daughter’s daughter's daughter, as shown in the 
following table:— 


PropoHlus. 

1 

daughter 

I 

1 

daughter 

1 

1 

daughter 

1 

daughter 

1 

son 

1 

1 

sou 

1 

daughter 

1 

1 

daughter 

1 

son 

1 

dauqhlers 

1 

son 

j 

daughter 


Here the ancestors first differ in their .se.xes in the .second line, and in that line we 
have two males and two females. The collective share of the two males is 4 /(i, and that 
of the two females is 2/0. The 4/0 of the daughters' sons will be divided between the 
daughter's son’s son and the daughter’s son’s daughter, the former taking 2/3x4/6= 
8/18, and the latter 1/3x4/0 — 4,18. The 2/0 of the daughters’ daughters will be 
divided between the daughter’s daugliter's son and tlie daughter’.^ daughter's daughtei» 
the former taking 2,3x2,0 — 4/18. and the latter 1 ,'3X2/6=2/18. Thus wo have 


daughter's son's son .. . .. 8 /18 

daughter's .son’s daughter .. .. .. 4 /18 

daughter’s daughter’s son .. .. .. 4/18 

daughter's daughter's daughter . .. .. 2/18 


According to Abu Yusuf the shares will be 2 /O, 1 /C, 2 /6 and 1 /O respectively. 

Note .—^When a person dies leaving descendants in the fourth or remoter generation, 
“ the course indicated in the [above rule] as to the first line in which the sexes differ i.s 
to be followed equally in any lower line ; but the descendants of any individual or group 
once separated must be kept separate throughout, in other words they must not be 
united in a group with those of any other individual or group ” (1). See ill. (b) to sub- 
rule (c). 


(0 Bamaey’s Moohummudan Law of Inheritance, pp. 68-69. 
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(c) The last case is when there are two or more claimants 
claiming through the same intermediate ancestor. In such 
a case, there is this further rule to be applied, namely, to count 
for each such ancestor, if male, as many males as there are 
•claimants claiming through him, and, if female, as many 
females as there are claimants claiming through her, irres¬ 
pective of the sexes of the claimants. 

lllustralioM. 

(a) A Mahomedaii dies leaving 5 great-grand children as shown in the following 
diagram ;— 

Pro'positua. 

I 

I 


daughter daughter 

son daughter 


2 sons son 2 daughters. 

Here the ancestors first differ in their sex in the second line, and in that line wo have 
one male and one female. The daughter’.s son will count as (uk> males by reason of his 
having two descendants among the claimants, and the daughter’s daughter will count 
as three females by rea.son of her having three descendants. Thus we have 

daughter’s son .. .. .. . .. 4 /7 

daughter’s daughtei .. .. .. .. 3 /7 

The 4/7 of the daughter’s son will go to his two sons. The 3/7 of the daughter’s 

daughterw'ill goto her descendants, the son taking2/4\ 3/7=6/28 and each daughter 
taking l/4x3/7--3/2<h Thus we have 

daughter’s son’s sons .. .. .. .. 4/7 = 16/28 (each 8/28) 

daughter’s daughter’s son .. .. 6 /28 

daughter’s daughter's daughteih .. .. 6 /28 (each 3 /28) 

According to AJm Yusuf, the shares will be as follows ;— 

each daughter’s son's son.. .. .. .. 2 /8 

daughter’s daughter’s son .. . .. 2/8 

each daughter’s daughter’s daughter .. .. 1/8 

Note .—When tiie deceased leaves descendants in the fourth or remoter generation^ 
the process indicated in the above rule is to bo applied as often as there may be occasion 
to group the sexes. See the next illustration. 

(b) Note .—The following case taken from the Sirajiyyah illustrates the combined 
operation of sub-rules (a), (b) and (c), when the claimants belong to the fourth genera¬ 
tion. See notes at the end of sub-rule (a) and sub-rule (b), and the note at the end of 
ill. (a) above. 
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A Mahomedan dies leaving 5 descendants in the fourth generation as shown in the 
following diagram [Sir. 49]:— 

daughter daughter daughter 

III • 

son (SI) daughter (Dl) daughter (J)2) 

I I I 

(laughter daughter (D3) son ^S2) 

I I '' 

2 daughters (1)4, 1)5) 2 sons (S3, S4) daughter (1)6) 

Here the sexes first differ in the second line. SI having two descendants among 
the claimants will count as two males or four females. DJ having two such descendants 
will count as two female.s. D2 having one such descendant onl\ will count as one female- 
The estate will therefore be divided into 7 parts as follovi.s ; — 

Dl = 2/7 *) 

Y 3,7 (collective share of female ancestors) 

1)2= 1/7 J 

»S1 being by himself, his share 4/7 will pass to his two de.scendants 1)4 and D5 in 
equal moieties, each taking 2/7. 

The collective share 3 /7 of Dl and D2 will descend to their immedialc descendants 
D3 and S2 ; and here D.’l having two descendants amoiiL' the claimants will count as 
two females, and S2 having one such descendant only will count as one male, or two 
femsles. Hence the (ollectivc share 3/7 will be divided into 4 parts as follow.s :— 

D3 = 2 4 3,7 = 3/14; 

S2-.2 4. 3/7-3 14 

The share of 1)3 will pass to her two descendanls S3 and S4, each taking 3 /2S. The 
share of S2 wdll pa.so to his descendant 1)6. The iiltiiiiate shares will therefore be 

D4=2/7;D5 = 2/7;S3 = 3/28;.S4 = 3/28; 1)6-3 14, 

According to Aim Yusuf, the shares will be as follows :— 

D4 = l/7; D5=l/7; ,S3 = 2/7; S4 = 2/7; and 1)6-1 /7. 

Class II of Distant Kindred. 

59. Order of succession.—(-?) If there be no distant 
kindred of the &st class, the whole estate will devolve upon 
the mother’s father as being the nearest relation among Distant 
Kindred of the second class [see rule (1) below]. 

{2) If there be no mother’s father, the estate will devolve 
upon such of the false ancestors in the third degree as are 
connected with the deceased through sharers, najnely, the 
father’s mother’s father and the mother’s mother’s father, and 
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of those two, the former, as belonging to the paternal side, will 
take 2/3, and the latter, as belonging to the maternal side, 
will take 1 /3 [see rules (2) and (3) below]. • * 

Note that the father's mother and the motlier's mother arc sharers. 

(d) If there be none of these, the estate will devolve 
upon the remaining false ancestors in the third degree, namely, 
the mother's father's father and the mother's father’s mother. 
And as these two belong to the same (maternal) side, and as 
the sexes also of the intermediate ancestors are the same, 
the former, being a male, will take 2/3, and the latter, being a 
female, will take 1 /3 according to sec. 58, rule (1) [Sir. 51-52]. 

Note that tlie two ancestors mentioned in snli-sec. (U) are both related to the dceea&ed 
through a distant kinsman, namely, mothei s lather. 


Rules of succession. —Succession amonsi Dl^tant Kindred of the second class is 
governed liy the following rules 

liiilf (1) —'I'he nearer in degree excludes the moie remote. 

Huh (2).—Among claimants in the same degree, those conneeted with the deceas¬ 
ed through bharcis are preferred to those eonnecteil thiough distant kindred. 

Rii}'’ (3).—If there are claimants on the paternal side ns well as claimants on the 
iiialernal side, assiau 2/3 to the jiatenia! side, and ) /3 to the maternal side- 
Then divide the portion assigned to the paternal side among the ancestors ot 
the Lather, and the portion assigned to the nuiternal side among the ancestors 
id the mother, in each case accoiiling to the riil“s contained in sec. 5S. 

Dochxnr of Abu Yii.suf —It is not clear whether when the sexes of the intermediate 
ancestois differ, there is the same difference of opinion between the two disciples as 
there is in class 1. Anj how, no such diffcicme can arise until ancestors in the fourth 
degree are reached. 


Class III of Distant Kindred. 

60- Rules of exclusion. —If tliere be no Distant Kind¬ 
red of the first or second class, the estate devolves upon Distant 
Kindred’ of the third class. This class comprises such of 
the descendants of brothers and sisters as are neither sharers 
nor residuaries. The order of succession in this class is to be 
determined by applying the following three rules in order 
[Sir. 52-54] 

Rule (1).—The nearer degree excludes the more remote. 

Thus the children of brothers and sisters exclude the grandchildren of brothers and 
sisters. 
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Buie (2).—^Among claimants in the same degree of rela¬ 
tionship, the children of Residuaries are preferred to those 
of Distant Kindred. 

Thus a full brother's son's daughter, being the child of a residuary (full brother's 
son), is preferred to a full sister's daughter's son who is the child of a distant kinswoman 
(full sister's daughter). For the same reason, a consanguine brother’s son's daughter 
is preferred to a full sister’s daughter's son, though the former is of half blood and the 
latter of whole blood. 


Rule (3).—Among claimants in the same degree of relation¬ 
ship, and not excluded by reason of Rule (2) above, the descen¬ 
dants of full brothers exclude those of consanguine brothers and 
sisters. 

But the descendants of full sisters do not exclude the 
descendants of consanguine brothers or sisters, and the latter 
take the residue, if there be any, after allotting shares to the 
descendants of full sisters and of uterine brothers and sisters. 

The descendants of uterine brothers and sisters are not 
excluded by descendants either of full or consanguine brothers 
or sisters, but they inherit mth them. 

Note particularly that the teat of blood laid down in Hide (.3) is not to be apphed 
until after you have applied the test laid down in Rule (2). Among descendants of 
uncles and aunts these tests are to be applied in the reverse order : see notes to s. 03 
under the bead Rules of succesMon among descendants ” [rules (3) and (4)]. 


61. Order of succession. —The above rules lead to the 
following order of succession among Distant Kindred of the 
third class :— 

(1) Full brothers’ daughters, full sisters’ <hildren, and children of uterine 

brothers and sisters. 

(2) Full sisters' children, children of ntenno brothers and sisters, consanguine 

brothers’ daughters and consanguine sisters’ children, the consanguine 
group taking the residue (if any). 

(3) Consanguine brothers’ daughters, consanguine sisters' i hildren, and children 

of uterine brothers and sisters. 

(4) Full brothers’ sons’ daughters (children, of Residuaries). 

, (5) Consanguine brothers’ sons’ daughters (children of Residuaries).- 

(6) Full brothers’ daughters’ children full sisters’ grandchildren, and grand¬ 
children of uterine brothers and sisters. 
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(7) Full slaters’ grandchildren, grandchildren of uterine brothers and sisters, 

consanguine brothers’ daughters’ children and consanguine sisters’ grand¬ 
children, the consanguine group taking the residue (if any). 

(8) Consanguine brothers’ daughters’ children, consanguine sisters’ grand¬ 

children, and grandchildren of uterine brothers and sisters. 

(0) Remoter descendants of brothers and sisters in like order. 

Of the above groups each in turn must be exhausted before 
any member of the next group can succeed. 

Among the descendants mentioned above. Nos. (1) to (3) are nephews and nieces, 
and Nos. (4) to (8) are grandnephews and grandnieces. Note particularly that a full 
brother’s son and a consanguine brother's son are residuaries ; hence it is that they do 
not find any place in the above list. 

Doctrine of AbuYiisuf —According to Abu Yusuf also, there are three rules of ex¬ 
clusion, of which the first two are the .same as those laid down in the preceding section. 
The third rule of Abu Yusuf, which also is to be applied after applying the first two rules, 
IS that descendants of full brothers and .sisters exclude those of consanguine brothers 
and sisters, and the descendants of consanguine b^'others and sisters exclude the des¬ 
cendants of uterine brother.>> and sisters. Thi.s difference arises fiom the fact that Abu 
Yusuf would have regard to the “ blood ’ of the claimants while Imam Muhammad looks 
to the “ blood” of the Roots. The result is that the order of succession according to Abu 
Y'usuf is different from that according to Imam .Muhammad. 

62. Allotment of shares.—After ascertaining which of 
the tlescendant.s of brothers and sisters are entitled to succeed, 
the next step is to distribute the estate among them, and 
this is to be done l)v applying the following rules in order 
[iSir. .).3-54] 

fiuh (1).—First, divide the estate among the Roots, that 
is to say, among the brothers and sisters (as if they were living) 
and ill so doing treat each brother who has two or more claim¬ 
ants descended from him as so many brothers, and each sister 
who has two or more claimants descended from her as so many 
sisters. If -there is a residue left after assigning their shares 
to the Roots, but there are no Residuaries among the Roots 
[that is* neither a full nor consanguine brother], apply the 
doctrine of Return as described in section 53. The hypo¬ 
thetical claimants being brothers and sisters, no case of Increase 
is possible at all [s. 51]. 

The relations constituting Dl^tallt Kindred of the third class are descendants of 
brothers and sisters, full consanguine and uterine. The brothers and sisters are there¬ 
fore the Roots. Of these, uterine brothers and sisters always inherit as sharers, one 
taking 1 /6, and two or more 1 /3. Full and consanguine brothers always inherit as 
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residuaries. Full sisters inherit as sharers, if there are no full brothers, one taking 1 /2, 
and two or more 2 /3; but if there are full brothers, full sisters inherit as residuaries 
with them. The same remarks apply to consanguine sisters. See Tab. of Sh., nos. 9 to 
12 ; Tab. of Res., nos. 6-7. 

If the claimants be a uterine brother and a full brother the former takes 1 /6, and 
the latter the residue 5 /C. But if the claimants be two or more descendants of a utenne 
brother, and two or more descendants of a full brother, the hypothetical share of the 
uterine brother will be 1 .3. that being the sliare of two or more uterine brothers, and 
the hypothetical share of the full brother will be the residue 2 /3. 

If the claimants be a uterine sister and a full sister, the former will take 1 /6, and 
the latter 1 !2, and the residue 1 ;'3 will go to them by Return, the former taking 1 ’'4 
and the latter 3 4. But if the claimants be 6 descendants of a uterine .sister, and 9 des¬ 
cendants of a full sister, the hypothetical share of the uterine sister will be 1 /3, that 
being the share of two or more uterine sisters, and that of the full sister w ill be 2/3, that 
being the share of two or more full sisters [see ill. (b) to Rule (3) below]. 

If the claimants be a full brother and a full sister, they will inhciit as resuluarics, 
the former taking 2/3, and the latter 1 3. But if the claimants be 3 descendants of 
a full brother.and 4 descendants of a full sister, the full brother will count ns three males, 
that is, 6 females, and the full sister will count as 4 fcraalc.s. The property will then be 
divided into 10 parts, the hypothetical share of the full brotlicr being 0,19, and that of 
the full sister 4 10 [foniparc ill. (a) to Rule (3) below J. The position of a con.sangume 
brother and a consanguine sifter is siinilar to that of a full brother and a lull 
sister [compare ill. (e) to Rule (3) below]. 

As to the appheation i>f the doctrine of Return to the Roots, .sec ill. (d) to rule (.3) 
below. 


Rule (2).—After determining the hypothetical shares of the 
Roots, the next step is to assign its share to the uterine group. 
If there be only one claimant in that group, assign 1 /O to him, 
that being the hypothetical share of his parent. But if there 
be two or more claimants in that group, whether descended 
from a single uterine brother, or a single uterine sister, or two 
or more uterine brothers or sisters, assign 1 /3 to them, that 
being the hypothetical share of their parent or parents, and 
divide it 'equally among them without distinction of sex. 

Rule (3).—Lastly, divide the h 5 rppthetical shares of the 
full and consanguine brothers and sisters among their respective 
descendants as among Distant Kindred of the first class [see 
sec. 58]. 


Doctrine of Abu Yusuf .—According to Abu Yusuf, the estate is to be divided among 
the claimants jter capita according to the rule of the double share to the male. 
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Illustrations, 

(a) A iSunni Mahotnedati dicn leaving a daufrhter of a full brother, a son and a 
daughter of a full sister, a daughter of a <-onsanguine brother, a son and a daughter of 
a consanguine sister, a daughter of a uterine brother, and a son and a daughter of a 
uterine sister, as shown in the following diagram :— 

Cniiniiiin anrfiiitois, 

__^_ 

till II 

K. B. F. S. r. B. S. U. B. U. S. 


I I II 11 III 

1) (1/3) S (2/tt) l)(l''.t) 1)(0) S (0) l)(0) 1)(1/51) S{l/9) I) (1 !») 

The children of the consanguine brother and sister are excluded from inheritance 
as there is a full brothei's daughter [see s (iO, rule (II)]. 'I'he estate has therefore to lie 
divided among the i Inldren of tlie lull and uteime brothiTs and sisters 

As theie are t hiee claimants in t he iitei me grouji, the collective share of the uterine 
brother and sister is ] anti this ujll he divided among 1 heir thiee descendants equally 
without distinction of sex, eai h takiriL' 1 

Tills leaves a residue 2 ll. and this is to he divided in the lirst instance between the 
full brothi-i and the lull sistei as icsidnaries, act oidiiig to the number of claimants des¬ 
cended ly>m ea< h ol tlumi The lull brothm. having onlv one descendant, counts as 
one male oi two females 'I'he lull sister, having two descendants, counts as two 
females The residue will therefore be divided into four jiarts, the lull brother taking 
2 1 2 :{ 1 and the full sister also 2 1 2 2 1 ;2. 

The lull brothers shaic 1 2 will go to his descendant The full sister s share 1 /3 
will be divided bet w ecu hei t w o ( hildicn aiioidmg to the rule of t be double shai'e to the 
male as in ( lass I of Distant Kmdied, the son taking 2 2 12 2,0, and the daughter 

taking 12 1 2 1 (t 

.Vote dll failiiie ol children of liillbiothci and sistei, the residue will bedivided 
III like manner among tin* v hildicii ol (onsangiime biothei aiul sister 

(A( cording to Abu Yiisul, the whole estate will be divided among Iheehihlren of 
the /iiff brother and sister lu ( ording to the lule ol the double share to the male, so that 
the lull lirother's daughter will take 1 4. the lull sistei s son 1 2, and hei daughter ] ;4. 
On failure of children ol the lull biothei and sister, the estate will be dividetl in like 
inaiiner among the dnldreii ol < niix'iiK/Kinf biother and sister And on failure of them, 
itwill be <listribiit(‘d in like manner among t he children otthe me brother and sister). 

(b) A Sunni Mahoinerlan dies leaving live ehildieii of a uterine sister, and three 
ehihlreii of a full sister, as shown in the following diagram . 

. I'. S. (1 ’2) F. S (2,2) 


S S S D D S(4/15) S(4/l.'')) 1)(2/15) 

V-^-/ V-,-/ 

each 1 ,'15 

.\s there are five claimants in tin* iileiine group, the share of the uterine sister is 
] /2, and this will be divided among her fiv e < hildren equally without distinction of sex, 
each taking 1 ,'5X 1 /S ~ 1 /J5. 

2 
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The full sister, having three descendants, will count ae three sisters, and she will 
take 2/3, that being the share of two or more full sisters [see Tab. of Sh. No. 11]. 
This will then be divided among her three children according to the rule of the double 
share to the male as among Distant Kindred of the first class, so that each son will take 
2/6x2/3—4/16, and the daughter will take I /5x2/3-2/15. 


[According to Abu Yusuf, the whole estate will be divided among the children of 
the fvU sister according to the rule of the double share to the male, so that each son 
will take 2 /5, and the daughter will take 1 /5.J 

(c) A Sunni Mahomedan dies leaving a uterine brother’s daughter, a uterine sister’s 
son, a full sister's son, and a consanguine brother’s daughter, as shown in the fol- 
low'ing diagram :— 


U. * 1. 

1 

D (1 /6) 


r. s. 

S(l/6) 


R S. 

I 

S(l,2) 


(’. B. 

I 

I) (l/«) 


Here there is no descendant of a full brother; therefore the consanguine brother's 
daughter is not excluded from inheritance, and she will take what remains after the 
estate is divided among the other eluimants. 


As there are two deseeridants in the uterine crrmifi, the collecti\e shate of tl*e uterine 
brother and sister is 1 3, and this will be div'^ided e()uall> lietween their I’hildrcn without 
distinction of sex. each taking 1 /(>. 

• 

The full sister, having only one deseenduiit, tounts as one full sister, anrl her share 
therefore is 1 /2. This w ill descend to her son. 

This leaves a residue of 1 /(i which will go to the consanguine brother us a resuliiary. 
This will descend to his daughter. 

[According to Abu Yusuf, the whole estate will go to the full sister s son | 

(d) A Sunni Mahomedan die.s leaving a uterine sister’s daughter, and u sun and 
a daughter of a consanguine sister, as shnw'n in the following diagram :— 


('. S. 


S(8/15) I)(4,I.'>). 

The uterine sister has only one descendant; her share therefore is J /6. The con- 
sanguine sister, having two descendants, counts as two consanguine sisters, and her 
share therefore is 2/3 [Tab. of Sh. No. 12]. This leaves the residue 1 /6, and since there 
is no residuary among the Roota, the residue will go to the uterine sister and consanguine 
sister by Return. The hypothetical shares will therefore be— 

uterine sister .. .. .. .. 1 /6 -1 /O increased to 1 /6 

copaanguine sister . 2/3=^4/6 „ „ 4/6 

The uterine sister's share 1/5 will pass to her daughter. 


V. S. 

I 

I 

P (3 ;!.'>) 
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The oonsanguine sister’s share 4 /6 will be divided between her son and daughter, 
the son taking 2/3x4 /6=8 /16, and the daughter 1/3x4 /5=4 /16. 

[According to Abu Yusuf, the whole estate will go to the children of the ctmsanguine 
sister, the son taking 2 /3, and the daughter 1 /3.] 

(e) A Sunni Mahomedan dies leaving four grandnephews SI, S2, S3, and S4, and 
3 grandnieces Dl, D2, and D3, as shown in the following diagram :— 


U.B. 


r.s. 


C.B. 


C.S. 


1 ) 


U1 


I 

SI 


82 


1 ) 




m 


S3 


^3 


D 

I 

L 


As there are two elaiinantb in the uterine group, the collective share of the uterine 
brother and sister is 1 /3, and this will pass to D1 and Rl, each taking 1 /6. 


This leaves a residue 2 /3, and this is to he divided in the first instance between the 
consanguine brother and sister as residiianes according to the number of claimants 
descended from each of them. 

The consanguine brother, having two claimants descended from him, counts as 
two males or four females. The consanguine sister, having three claimants descended 
from her, counts as 3 females. The residue will therefore be divided into seven parts, 
the consanguuie brother taking 4/7 y 2/3=8'21, and the consanguine sister taking 
3/7-2/3^0/21. 


The consanguine brother's sliare S /21 will he divided between his two descendants 
S2 and 1)2, R2 being a male taking 2/3 > 8/21 — 16/63, and D2 being a female taking 

1 /3 <8/21-8763. 

The consanguine sister’s share 6 '21 is to be divided in the first instance between 
her son and her daughter. The son, having two claimants descended from him, counts 
as two males or four females. The daughter, having only one claimant descended from 
her, counts as one female. The son will therefore take 4/5 X 6/21= 8/3fi, and the 
daughter w-ill take 1/5x6/21-2 /35. 

The son’s share 8 /35 will be divided between his two children R3 and D3 according 
to the rule of the double share to the male, R3 taking 2/3x8 /35= 16 /105, and D3 taking 
l/3x8/35 = 8/lQ6. 

The daughter’s share 2 /36 will pass to her eon S4. 

The shares will therefore be— 

Dl = l/6i( 81 = 1/6; 82=16/63; D2=8/63; 83=16/105; 1)3=8/106; and 84= 

2 /36. The total of these shares is unity. 

[According to Abu Yusuf, the whole property will be divided among the consan¬ 
guine groups to the entire exclusion of the uterines, so that 82, S3, and 84 will each take 
2 /8 or 1 /4, and D2 and D3 will each take 1 /8.] 

Class IV of Distant Kindred. 

63- Order of succession.—(/) If there are no Distant 
Kindred of the first, second, or third class, the estate will 
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devolve upon Distant Kindred of the fourth class in the order 
given below [Sir. 56-58]:— 

(1) Paternal and maternal uncles and aunts of the deceased, 
other than his full and consanguine paternal uncles who are 
Residuaries. 

(2) The descendants h. 1. s. of all the paternal and mater¬ 
nal uncles and aunts of the deceased, other than sons h. 1. s. 
of his full and consanguine paternal uncles (they being Resi¬ 
duaries), the nearer excluding the more remote. 

(3) Paternal and maternal uncles and aunts of the parents, 
other than the’full and consanguine paternal uncles of the father 
who are Residuaries. 

(4) The descendants h. 1. s. of all the paternal and mater¬ 
nal uncles and aunts of the parents, other tlian sons, h. 1. s. 
of the full and consanguine paternal uncles of the father (they 
being Residuaries), the nearer excluding the more remote, 

(5) Paternal and maternal uncles and aunts of the (grand¬ 
parents other than the full and consanguine paternal uncles of 
the father's father who are Residuaries. 

(6) The descendants h. I. s. of all the paternal and mater¬ 
nal uncles and aunts of the grandparents, other than sons 
h. 1. s. of the full and consanguine pat(‘rnal uncles of the father’s 
father (they being Residuaries), the nearer excluding the more 
remote. 

{2) Remoter uncles and aunts and their descendants in 
like manner and order. 

(8) Of the above groups each in turn must be exhausted 
before any member of the next group can succeed. 

iJortnne of Ahu Yufivf. —Tht* only dilTrrencc between the two dii>( ipies as regards 
sueces.siun of the Distant Kindred of the fourth class is as to the allotivent of shares 
among the descendants. See sec. (»o below 

64- Uncles and aunts.---To distribute the estate among the 
uncles andf aunts of the deceased, proceed as follows :— 

(1) First, assign 2/3 to the paternal side, that is, to 
paternal’ uncles and aunts, even if there be only one such, 
and 1 /3 to the maternal side, that is, to maternal uncles and 
aunts, even if there be only one such. 
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(2) Next, divide the portion assigned to the paternal 
side, that is, 2/3 of the estate, among 

(a) full paternal aunts in equal shares; failing 
them, among 

• (b) consanguine paternal aunts in equal shares; 

and, failing them, among 

(c) uterine paternal uncles and aunts, according 
to the rule of the double share to the male. 

(3) Lastly, divide tlie portion assigned to the maternal 
side, that is, 1 /3 of the estate, among 

(a) full maternal uncles and aunts ; failing them, 

among 

(b) consanguine maternal uncles and aunts ; and, 

failing them, among 

(c) uterine maternal uncles and aunts, according 

to the rule, in each case, of the double share, 
to the male. 

(4) If there be no uncle or aunt on the paternal side, 
the maternal side will take the whole. Similarly, if there be 
no uncle or aunt on the maternal side, the paternal side ^vill 
take the whole. 

Sir. 55, 50. 

Note that no claimant on the paternal side exelude.s any claimant on the maternal 
side, and no claimant on the maternal side excludes any claimant on the paternal side. 

Note particularly that full paternal uncle.s and con.sanguine paternal uncles are 
Reaiduarie^ Hence wc arc not concerned with them here. 

Doctrine of Ahu, Yusvf —There is no difference between the two disciples as regards 
the aucceaaion of uncles and aunts. 

Illuatraliona, 


(a) 2/.f 


1 Full paternal aunt .. 
I Cona, paternal aunt 


f Fulhmaternal uncle 
1/3'^ Full maternal aunt .. 
( Cona. maternal uncle 


(b) 2/3 


) Cona. paternal aunt 
I Ut. paternal uncle .. 


1/3 
(c) 2/3 
1/3 


Full maternal aunt .. 

Ut. paternal uncle 
Ut. paternal aunt 
Full maternal uncle 
Full maternal qunt .. 


2'3-6/9 

(excluded by full 
paternal aunt) 

2/3x1/3=2/9 
1/3X1/3-1/9 

(excluded by full 
maternal uncle 
and aunt) 

=2/3 


(excluded by cona. 
paternal aunt) 


1/3 


2/3X2/3-4/9 

l/3x2/3=2/9 

2/3xl/3=2/9 

l/3xl/3=l/0 
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Note. —The result would be the same if the deceased left a uterine maternal unole 
aud aunt instead of a full maternal unole and aunt. 

(d) 2/3 Ut. paternal aunt .. .. 2/3=6/9 

1/3 i maternal unde .. ..2/3x1 /3=2 /9 

' { Cone, maternal aunt .. ..1/3x1 /3= 1 /9 

Rules of succession. —The present section is based upon the following rules:— 

(1) If there are claimants on the paternal side, together with claimants on the 

maternal side, the former will take collectively 2 /3, and the latter 1 /3, 
and each side will then divide its o^n collective share according to the 
rule of the double share, to the male. 

(2) Among claimants on the same side, those of the full blood are preferred to 

those of the half blood, and consanguine relations are preferred to 
uterine relations. 

Order of priority. —The uncles aud aunts may belong to the paternal side or they 
may belong to the maternal side. The two sides inherit together, and no claimant on 
either side excludes any claimant on the other side. 1'he ortler of succession among 
the uncles and aunts of the deceased is explained in the Table on p. 74 below. 


65. Descendants of oncles and aunts. —If there arc no 
uncles or aunts of the deceased, the estate will devolve upon 
the descendants of uncles and aunts, other than sons how 
lowsoever of full paternal uncles and (consanguine paternal 
uncles who are residuarics. To distribute the estate among 
these relations, proceed as follows [Sir. 56-58] 

(1) First, assign 2/3 to the paternal side, that is, to des¬ 
cendants of paternal uncles and aunts, even if there be only 
one such, and 1 /3 to the maternal side, that is, to descendants 
of maternal uncles and aunts, even if there be only one^uch. 

(2) Fiext, divide the portion assigned to the paternal 
side, that is, 2/3 of the estate, among— 

(a) full paternal uncles’ daughters; failing them, 

among 

(b) full paternal aunts’ children ; failing them, among 

(c) consanguine paternal uncle’s daughters; failing 
them, among 

(d) consanguine paternal aunt’s children ; and failing 

them, among 
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(c) children of uterine paternal uncles and aunts, 

the division among the members of each of the five groups 
above to be made as among Distant Kindred of the first class 
[see sec. 58]. 

Note that (a) excludes (b), the reason being that (a) are eliildren of residuariea (full 
paternal uncles), while (b) are children of distant kindred (full paternal aunts). 

Note also that a full paternal uncle’s son and a consanguine paternal uncle’s son 
are residuanes; hence they do not find any place in the 'above list. 

(3) Lastly, divide the portion assigned to the maternal 
side, that is, 1 /3 of the estate, among— 

(a) children of full maternal uncles and aunts; 

failing them, among 

(b) children of consanguine maternal uncles and 

aunts ; failing them, among 

(c) children of uterine maternal uncles and aunts, 

the division among the members of each of the three groups 
above to be made as among Distant Kindred of the first class 
[see sec. 58]. 

(4) If there be no children of paternal uncles and 
aunts, the children of maternal uncles and aunts will take the 
whole. Similarly, if there be no children of maternal uncles 
and aunts, the children of paternal uncles and aunts will take 
the whole. 

(5) If there be no children either of paternal uncles and 
aunts or of maternal uncles and aunts, the estate will be divided 
among their grandchildren on the same principle. Failing 
grandchildren, it will be divided among remoter descendants, 
the nearer degree excluding the more remote. 

The order of suoceasion on each side is based on certain rules w'hich are set forth 
below immediately after the illustrations. 

Doctrine of Abu Yusuf .—The only difierence between the two disciples as to the 
succession of descendants of uncles and aunts is that, according to Abu Yusuf, the 
portion assigned to each side is to be divided among the claimants per capita 
according to the rule of the double share to the male. 



72 


MAHOMEDAN LAW. 


Illustrations. 

(a) The claimants are those indicated in the lowest line of the following diagram :— 


Full pat. uncle (A) 

I 

son (SI) 

i 

daughter 

I 

daughter (1)2) 


Full pat. uncle (B) 
daughter (Dl) 

I 

daughter 
son (S2) 


Here the first line in ^\hich the sex of the ani-estors differs is the second line of 
descent. Therefore SI take.s 2/3, and Dl takes ] ;3. Therefore, the share of D2 is 2 '3 
and that of S2 is 1 /3. 

According to Abu Yusuf, 1)2 being a female will lake 1 '3, and S2 being a male will 
take 2,3. 


(b) Suppo.se the sur\iving relatives to be a.s shown in the lust line of the following 
diagram ;— 


Full pat. mu le (A) 

I 

.'Still 

I 

son 


Full put. uncle ( B) 

I 

son 

I 

daughter 


Full pat aunt ((') 

I 

daughter 

I 

son 


daiightiT ( 1)1 ) son (SI) (laughter ( 1)2) daughter (1)3) 


Here all the descendants are iqnnl i/i . and th<-\ arc aUo the same in blood, 

that IS, the} arc all descendants of uncles and aunts of the /a// hliMiil. But 1)1 is a child 
of a residuary (full ])aternal uncle s stui's .son), while .SI, 1)2. and D3 are ehihiren of 
di.stunt kindred. Therefore 1)1 exhiidcs SI, 1)2. and 1)3. and she will take the whole 
estate [see below " Rules of Succession j 


Suppose now that the survii’ing relations aie St, 1)2, and 1)3. In that (a.se the 
distribution will be as follows 

Here the sexes differ first in the first line. .As B has two claimants tlesceuded from 
him, he will count as two males or four females. (', having only one cjaimant descended 
from her, will count as one feiiiale. The estate will therefore be divided into five parts 
of which B w'lll take 4 and Cl ,i. 

B’s share 4/5 will be divided among his two descendants SI and 1)2 according to 
the rule of the double fiortion to the male, so that SI will take 2/3 ■ 4/5-- 8/15, and 1)2 
wtII take 1 /3 >' 4 /5=4,15. C's share 1 '5 w ill descend to 1)3. Hence— 

S 1 - 8/15 ; D 2 4 15 ; and J) 3 - 1 /5 ^ ;ir/15. 

[According to Abu Yusuf, the shares will be 1 /2, 1 /4 and 1,4 resjiectively.J 


Rules olTsuccession among: descendants. —To distribute the estate among 
descendants of uncles and aunts, apply the following rules in the order in which they are 
given below :— 

Rule (1).—The nearer degree excludes the more remote. 

Rule (2 ).—If both the paternal and maternal sides are represented, two-thirds are 
assigned to the paternal side and one-third to the maternal side. 
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Rvle (3).—Among claiinantH on the same side, thone of the whole blood are preferred 
to those of the half blood, and consanguine relations are preferred to utenne relations. 
[This rule applies both to the paternal and maternal sides, and it is to be applied sep|j. 
rately to each side.] 

Rule (4).—Among claimants on the paternal .side, the children of residuaries are 
preferred to those of distant kindred. [Thus a full paternal uncle is a residuary; his 
daughters, therefore, uould be the children of a residuary, and they would be prefeiTed 
to the daughters of a full paternal aunt who is a distant kinswoman. Similarly, a 
consanguine paternal uncle is a re.siduary, his daughters therefore would be daughters 
of a residuary, and they would be preferred to the daughters of a consanguine paternal 
aunt. Again, a full paternal uncle .s son is a residuary ; his daughters therefore would be 
children of a residuarv, and they would be preferred to the daughters of a full paternal 
uncle’s daughter rpon the same principle the daughters of a con.sanguine pat«riial 
uncle’s son would be preferreri to the daughters of consanguine paternal uncle’s 
daughter. Thi- rule cunnot ajiplv to relations on the maternal side, because none of 
the matcmal uncles is a residual\.] 

Unlc (.")) After ascertaining which of the relations are entitled to succeed, the 
[lortion assigned to the paternal side is to be ilistribiiteil among the members of that 
side .Is among I)ist.int Kindred of tlu- lust class |s .'iSj The portion assigned to the 
maternal side is also to be rlistiibu^ed arcoiding to the same piiiuiple [s ."iS] 

The whole of set (io is based on the above lules 

(tidci Ilf iirinnti/ aimniij ilfsi i iidaiits —'I’lie descendants of uncles and aunts may 
belong to the paternal side' or they may belong to the maternal side The tw o .side.s 
inhriit logethei, and no claimant on either sich* excludes any claiiiiant on the other side. 
'I'lie 'I’alile given on the ne.vt page shows at a glance all uncles and aunts of the deceased 
and their descenduiit.s nji to the third generation 

66. Other Distant Kindred of the fourth dass.- lf there 
are no descendants of uncles and aunts, the estate will devolve 
upon other Distant Kindred of the fourth class in the order 
of succession given in sec. (53 above, the distribution among 
higher uncles and aunts being governed by the principles 
stated in sec. 64, and that among their descendants by tliose 
stated in sec. 65 [Sir. 58j. 

E. — Successors unrehied in blood. 

• 

67. Successor by contract. —In default of Sharers, Resi 
duaries, and Distant Kindred, the inheritance devolves upon 
the “ Successor by contract,” that is, a person who derives 
his right of succession under a contract with the deceased in 
consideration of an undertaking given by him to pay any fine 
or ransom to which the deceased may become liable. 

" Sir. 13 ; Hedaya, p. 517. The right of inheritance by reason ot H’a/a dealt with 
in thig section is taken away by the Slavery Act, 1843. 
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68* Acknowledged kinsman* —Next in succession is the 
‘‘'Acknowledged Kinsman,” that is, a person of unknown 
descent in whose favour the deceased has made an acknowledg¬ 
ment of kinship, not through himself, but through another. 

* Such an acknowledgment confers upon the “ Acknow¬ 
ledged Kinsman ” the right of succession to the property 
of the deceased, subject to bequests to the extent of the 
bequeathable third, but it does not invest the acknowledgee 
with all the rights of an actual kinsman. 


Sir. 13. The kinship acknowledged must be kinship thfugh anoUter, that is, through 
the deceased’s father or his grandfather. Thus, a person may acknowledge another 
to be his brother, for that is kinship through the father (m). But he may not acknowledge 
another to be his son, for that is kinship through himself. The acknowledgment by the 
deceased of a person as his son or daughter stands upon a different footing altogether, 
and it is dealt with tii the chapter on “ Parentage.” 

69. Universal legatee. —The next successor is the “Uni¬ 
versal Legatee,” that is, a person to whom the deceased has left 
the whole of his property by will. 

bir. 13. It is to be noted that the prohibition against bequeathing more than a third 
exists onh’ for the benefit of the heirs. Hence a bequest of the whole will take effect 
if the deceased has left no known heir (n). 


70. Escheat. —On failure of all the heirs and successors 
above enumerated, the property of a deceased Mahomedan 
escheats to the Crown. 

Sir. 13. The rule of pure Mahomedan law in this respect is different, for, according 
to that rule the property does not devolve upon the Government by way of inheritance as 
ultimus hoerea, but falls into the bait-ul-mnl (public treasury) for the benefit of MuacHmans. 

F. — Miscellaneous. 

71. Step-childrcn. —Step-children do not inherit from step¬ 
parents, nor do step-parents inherit from step-children. 

See Maonaghten, Precedents of inheritance. No. xxi. 

72. BasUrd. —An illegitimate child is considered to be 
the child of its mother only, and as such it inherits from its 
mother and her relations, and they inherit from such child (o). 

(m) Tagore Law Lectures, 1873, pp. 92-93. | p. 19. 

(n) BaiUle's Jdahomedan Law of Inheritance | (o) Tagore Law Lectures, 1873, p. 123. 
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lUtutratim. 

£A Mahomedan female of the Sunni sect dies leaving a huaband and an illegitimate 
son of her sister. The husband will take 1 /2 and the sister's son, though illegitimate 
will take the other 1, 2 as a distant kinsman, lieing related to the deceased through his 
mother: Bafatun v. Bthiiti Khutium (1903) 30 Cal. OSS.J 

An illegitimate child does not inherit from its putative father or his relation^nor 
do they inherit from such child. 

73. Missing persons. —When the question is whether 
a Mahomedan is alive or dead, and it is proved that he has 
not been heard of for seven vears bv those who would naturally 
have heard of him if he had been alive, the burden of proving 
that he is alive is on the person who affirms it. 

Under the Hanafi law, a nii^sing person i^ to ho regarded as alive till the liip.se of 
ninety \cars from the date ot Ins hirth. Miit it has hoeii held by a Full Bench of the 
Allahabad High ('ouit that tins rule is only a rule ot uuUucr, and not one of Muresfum, 
and it must therefore be taken as si perseded b_\ the jirovisions of the Indian Kvidence 
Act ip). The present section leptodiiec-, with some veihal alterations, the piovisioiis 
of s. lOS of the Evidence Ad 

(p) Mazhnr Ali v, tiH>lli Smnh (lSS4) 7 All i>71, (Ill (' Usd Sec Also Motillii tViMin 

il>7 , Mnir/f) \, Ahv! ahid (I'-Ij -IJ All Mtnilht Ahdut (lUOD) J.'l CaJ. 173, 178, 

Tl 1 A 177. 
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CHAPTER VIII. 

Shiah Law of Inheritance. 

[Preliminary note — The most authoritative text-book of the Shiah law is 
Sharaya-ul-Islam (g), the whole of which has been translated into French by M. Querry 
under the title Droit Mumlninn 'I'he Second part ol Baillic's Dicest of Mahoinedan 
Law, with the exception of the hist book, is eoniposeil, as the author tells uh in the Intro¬ 
duction (p. xxvi), of translations from Sharaya-ul-Islam.J 


74. Division of heirs. - The Shiahs divide heirs into two 
groups, namely, (1) heirs l)y consanguinity, that is, blood 
relations, and (2) heirs by marriage, that is husband and wife. 

75- Three classes of heirs by consanguinity. —(7) Heirs 
by consanguinity are divided into tliree classes, and each class 
is suit-divided into two sections. 'J'hese classes are respect¬ 
ively comjMtsed us follows : 

I. (i) Parents ; 

(ii) (Tiildreii and other lineal descendants h. 1. s, 

II. (i) Grandparents h. h. s. (true as well as false) ; 

(ii) brothers and sisters and their descendants 
li. 1. s. 

III. (i) Paternal, and (ii) maternal, uncles and aunts 

of the deceased, and of his parents and 
grandparents h. h. s., and their descen¬ 
dants h. 1. s. 

(2) Of these three classes of heirs, the first excludes 
the second from inheritance, and the second excludes the 
third. But the heirs of the two sections of each class succeed 
together, 4he nearer degree in each section excluding the more 
remote in that section [Baillie, Part II, 276, 280, 285]. 

As to the distribution of estate among the heirs, see s. 83 et seq, 

(b) A maternal grandfather counts as a uterine brother, 
and a maternal grandmother counts as a uterine 
sister. 


(7) Aga AJi Khan v. Altaf Uamn Khan (1892) 14 All, 429, 4i0. 
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* lUuatrationa. 

[(a) A Shiah Mahomedan dies leaving a daughter's son, a father’s mother, and 
a fall brother. 

By Hanafi law the father's mother as a sharer will take 1 /6, and the full brother as 
a residuary will take 5 /(J; the daughter’s son, being a distant kinsman, will be entirely 
excluded from inheritance. 

By Shiah law the daughter’s son, being an heir of the first class, will succeed to 
the whole inheritance in preference to the father’s mother and the full brother, both of 
whom belong to the second class of heirs. 

(b) A Shiah Mahomedan dies leaving a brother's daughter and a full paternal uncle. 

By Hanafi law the full paternal uncle, being a residuary, will take the whole 
property to the exclusion of the brother’s daughter who is a distant kinswoman. 

By Shiah law the brother's daughter, being an heir of the second class, will succeed 
in preference to the full paternal uncle who belongs to the third class of heirs. 

(c) A Shiah Mahomedan dies leaving a full paternal uncle’s son and a mother’s 
father. 

By Hanafi law the full paternal uncle’s son, being a residuary, will succeed to the 
whole estate to the entire exclusion of the mother’s father who is a distant kinsman. 

By Shiah law the mother's father, being an heir of the second class, will succeed in 
preference to the full paternal uncle'.s son who belongs to the third class of heirs. 

(d) A Shiah Mahomedan dies leavmg (1) a father, (2) a mother, (3) a daughter, 
(4) a son’s son, (5) a brother, and (6) a paternal uncle. Which of these relations are 
entitled to succeed ? 

Here the first four relations belong to the first class of heirs, the fifth belongs to the 
second class, and the sixth belongs to the third class. The fifth and sixth are therefore 
excluded from inheritance. The father and mother belong to the first section of Class 
1, and they are both equal in degree. The daughter and son’s son belong to the second 
section, and of these two the daughter, being nearer in degree, excludes the son’s son. 
The only persons therefore entitled to inherit are the father, the mother, and the 
daughter. 

(e) The surviving relations are (1) a grandfather, (2) a grandmother, (3) a great¬ 
grandfather, (4) a brother, and (6) a brother’s son. Here all the relations belong to 
second class of heirs, the first three belonging to the first section of that class, and the 
last two to the second section. The grandfather and grandmother exclude the great¬ 
grandfather by reason of the rule that the nearer in each section excludes the more 
remote. For the same reason the brother excludes the brother’s son. The only persons 
therefore entitled to inherit are the grandfather, the grandmother and the brother.] 

Note that parents do not exclude children, but inherit with them. If there be no 
children, parents inherit with grandchildren. Similarly, in the second class, brothers 
n.nd sisters do not exclude grandparents, but inherit with them. If there be no brothers 
o^ sisters, the grandparents inherit with the children of brothers and sisters. In the 
same way in the third class paternal uncles and aunts do not exclude maternal uncles 
and aunts, but inherit with them. 
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The above illustrations exemplify the fundamental distinction between the Sunni 
and the Shiah Law of Inheritance. Under the Sunni law, distant kindred are postponed 
to sharers and residuaries (s. 64); under the Shiah law, they inherit with them. The 
Sunnis prefer agnates to cognates ; the Shiahs prefer the nearest kinsman, whether they 
be agnates or cognates. In fact, the Shiah law does not recognize any sepaiaie cjass of 
heirs corresponding to the “ distant kindred ” of Sunni law. All heirs under the Shiah 
^aw are either sharers or residuaries (s. 77). 

76* Husband and wife*—The husband or wife is never 
excluded from succession, but inherits together with the nearest 
heirs by consanguinity, the husband taking 1 /4 or 1 /2, and the 
wife taking 1 /8 or 1 /4 under the conditions mentioned in the 
Table of Sharers on page 81 below. 

As to the disabdity of a childless widow to succeed to her husband's immoveable 
property, see s. 91) below. 

77* Table of Sharers—Shiah Law* —(/) For the purpose 
of determining the shares of heirs, the Shiahs divide heirs into 
two classes, namely, Sharers and Residuaries. There is no 
separate class of heirs corresponding to the “ Distant Kindred ” 
of Sunni law. 

(2) The Sharers are nine in number. The Table on page 
81 gives a list of Sharers together with the shares assigned to 
them in Shiah law. 

(r3) The descendants h. 1. s. of Sharers are also Sharers. 

Of the nine sharers mentioned in the Table, the first two are heirs by affinity. The 
next three belong to the first class of heirs by consanguinity (s. 75), and the remaining 
four belong to the second class. 7’here are no sharers in the third class of heirs. 

Note that the true grandfather h. h. s., the true grandmother h. h. s., and the son’s 
daughter h. 1. s., who are sharers according to Sunni law, are not sharers, but residuaries, 
according to Shiah law. 

It is very important to note that the descendants of sharers are also sharers. This 
refers, of course, to the descendants of the (1) daughter, (2) uterine brother, (3) uterine 
sister, (4) full sister, and (6) consanguine sister. It does not refer to the descendants, 
if they can be called descendants at all, of the husband, wife, father or mother. The 
Shiah jurists are not concerned w’ith the descendants of these four relations. 

78* Residuarics*^ —(/) All heirs other than Sharers are 
Residuaries. 

(2) The descendants h. 1. s. of Residuaries are also Resi¬ 
duaries. 
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Thus sons, brothers, uncles and aunts, are all residuarieh. Their descendants, 
therefore, are also residuanes. For e^ample, a son’s daughter, being a descendant of 
a residuary (son), is also a residuar\. 

Of the nine sharer^ mentioned in the Table of Sharers, there aie four who inherit 
sometimes as sharers, and soinetiines as residuanes These arc the (1) father, (2) daughter, 
(3) full sister, and (it) consanguine sister. As to the last three it is to be observed tliaV 
wheie any one of them would have, if living, inherited as a sharer, her dew endants would 
inherit as sharers, and if she would have inhciited as a residuarj, her desi endants would 
inherit as residuanes (sec. 82). 

79. Distribution of property*- (7) It the deceased left 
only one heir, the whole ])roperty would devolve upon that 
heir, except in the case of a wife. If the only heir he a wife, 
she is entitled to no nuue than her Koranic share (one-fourth) 
and the residue (three-fourths) escheats to tlu* ('rown. 

Baillic, I’ait 11, 2()2. '1 lu icasdn ol the cxicjilion in tin c am of a wile* i-, that '>hc 

i'. not entitled to the "inplns 1)\ IhUiin, not even il tlnic hi no othci luni Jf ^hc is 
the sole heir, she t.ikt s 1 4, and the suipliis p.issi s to the Iinaiii. now thi ( lown Mi 
Ameei \)i is of opinion that thin he in_'no in n liint i v novc to t lUi i h.uL'c ot the linaiii s 
shaie, the siirjiliis should pass to tlu w ifi [Anuir.Mi \ ol II.p 1 is. j n (.1)1 

If the unlv he ii lie a shaitr, < r/ , a hushand, hf t iLcs h|s Koianii sliaic (one half) 
as a sharei, and the residiii hv I’ltnin li tlu onlv lu ii la a n sulnai v, c i/. a hiotiui 
he takes the wholt estate as .1 II siduai V \s to Snnni law sn { 

{'J) ff the tleceased left two or more heirs, the first steji 
in the distrihution of the estate is to assign h s or her share to 
the hushand or wife. The next step is to asceitain which 
of the surviving relations are entitled to succeed, and this is 
to he done with the help of the rules laid down in S(‘C. 7,5. The 
estate {minus the share of the hushand or wife, if any) is then 
to he divided among those entitled to succeed according to 
the rules of distrihution ajijilicahle to the class to wdiicli tliey 
belong [ss. 8.3-97], 

Note that the husband or wife-, as the case mav be, is always entitled to Hucceed, 
whatever be the class to which the other claimants belong 'I he husband and wife 
always inherit as sharers, their shares bc-ing lespectivelv 1 4 and 1 8 when theic is a 
lineal descendant, and 1,2 and 1 4 when theie is no lineal dc-scendant. Sinc-e there 
are no lineal descendants either in the second or thud class of heira, it followa that when 
the husband or wife succeeds with the heirs of the second oi third class, he oi she takes 
his or her full share, that is, the husband takes 1,2, and the wife takes I '4 

80. Principle of representation. - The cardinal principle 
‘underlying the rules of the Shiah law of inheritance is the 
principle of representation. According to that principle the 
descendants of a deceased son represent the son, and take the 
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TABLE OF SHARERS—SHIAH LAW [Sec. 77.] 

(Baillie, Part II, 271-276, 381.) 


6 . 

7. 

8 . 


[■ U t i- iiiu' 
< b r t> thpr; 
'.ister 

Tuil sistiPr. 


9, C o n 8 a n - 
guine sis¬ 
ter. 



Normal share j 



Sharers. 

of one 

of two 
or more 
collec¬ 
tively j 

Conditions under which the 
share is inhentad. 

Share as varied by 
special circum¬ 
stances. 

1. Hiisliaiid 

1 4 i 


Iw’hcn there 1 ^ a lineal descen¬ 
dant 

|l ;2 when no .such 
! descendant. 

2. Mife 

1 K 

, 1 

W hen thine i' a lineal descen- 
1 diint 

1/4 when no such 
descendant 

3. Father ( /) 

: 1 (. 

' 1 

1 

1 1 

1 ( 

jWhen there is a lineal descen¬ 
dant 

[If there he no lineal 
descendant, the 
father inherits as 
a residuarc ] 

4. Mothci 

^ 1 >> 

1 

1 

1 

1 

1 

i 

1 

1 

1 1 

i 

1 

(a) W hen thcie 1 -a lineal des- 

( endant , 01 

( b) H hen there arc two or 
iiioic full III 1 (iiisangiiine 
1)1 others, or one such bro¬ 
ther and two -.ueh sisters, 
or foiii siK h sisters, with 

'■ the t.ithei 

j 

1 '3 in otlier 

i 

.5. Daughter . 

1 2 

2 3 

i\\ hen no son 

1 With the sou she 


I (i 


1/3 
2 '3 


takes as a resi¬ 
duary I 


2/3 


Wlien no jiaront, or lineal des- 
eeiidant [see s ITt] 

When no parent, oi lineal des. 
ceiulant, or full brother, o r 
father’s father [see ss 75. 88]j 


When no parent, or lineal des¬ 
cendant, or full brother o r 
sister, or eoiisangiiine brotherj 
or father's father [.see ss. 75, 
88 ]. 


[The full si.ster takes 
as a reaiduai\\ 
with the full 
brother and also 
with the father’s 
father : see s. 88.] 

[T h e consanguine 
sister takes as a 
residuary with the 
consanguine bro¬ 
ther and also with 
the father's father: 
see s. 88.] 


Note.—The descendants h. I. s. of sharers are also sharers [s. 77.] 


(f) As to the father’s extra rights as Sharer, see ss. 95 and 97. 
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portion which he, if living, would have taken. Similarly, 
the descendants of a deceased daughter represent the daughter, 
and take the portion which she, if living, would have taken. 
The same is the case with the descendants of a deceased brother, 
a deceased sister, a deceased uncle, and a deceased aunt (s). 

• 

The principle <5f representation is not confined in its 
operation to descendants only. It applies in the ascending 
as well as in the descending line. Thus great-grandparents 
take the portion which the grandparents, if living, would 
have taken ; and the father’s uncles and aunts take the portion 
which the deceased’s uncles and aunts, if living, would have 
taken. 

The application of this principle it. 8hown in S3, 85, 87, 88, 91 and 92. 

Firat paragraph .—This does not mean that prandNoiiH by a predeceased son inherit 
with sons or that granddaughters by a predeceased daughter inherit with daughters. 
Grandchildren succeed only in default of children : see s. 83 below. 

81. Stirpital succession.—8uccession among descen¬ 
dants in each of the three classes of heirs (s. 75) is jx'r stirpes, 
and not per capita (/). 

This is repeating in other words the principle of representation described in the 
last section. Thus suppose a Shiah dies leaving two grandsons 051 and 052 by a pre¬ 
deceased son A and a grandson 053 by another predeceased son li, as shown in the follow¬ 
ing diagram :— 

Ifecmaed. 

_ i_ _ _ 

i i 

1_I I 

051 (1/4) 052(1/4) 053 (1/2) 

By Shiah law the estate is to be notionally divided first among the two sons A and 
B, so that each takes 1 /2. A'a share 1 /2 descends to his two sons 051 and 052, each 
taking 1 /4. B'a share 1 /2 passes to his son 053. The division, in other words, is 
according to the stocks, and not according to the claimants. By Sunn> law 051, 052 
and 053 take per capita, that is, each takes 1 /3 withput reference to the shares which 
their respective fathers, if living, would have taken. Under the Shiah law A 's two sons 
repreaerU A and stand in his place, and B'a son repreaevts B and stands in his place. Under 
'the Sunni law the^c is no such representation (s. 42). 

The above is an example of succession per stirpes among the descendants of sons. 
TJie descendants of daughters, brothers, sisters, uncles, aunts granduncles and grand¬ 
aunts also succeed per stirpes : see ss. 83, 87, 91 and 92. 

(«) Aga SheraUi v. Bai Kvltutn (1008) 82 Bom. I (0 Aga SheraUi v. Bai Kultum (1908) 32 Bom . 

540,547, 648, 558. I 540. 
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1 ^ 

82« Sticcession among desc^dants* —The descendants of 
a person who, if living, would have taken as a Sharer, succeed 
as Sharers. The descendants of a person who, if living, would 
have taken as a Residuary, succeed as Residuaries. 

This follows necessarily from the principle of representation described in s. 80. 
^UB suppose a Shiah dies leaving a full brother’s daughter and a uterine brother’s son 
as shown in the following diagram :— 


Full brother Uterine brother 

I I 

Daughter (5 /6). Son (1/6). 

The uterine brother, had he survived, vould have taken as a sharer his Koranic 
share 1 /6 [see Table of Sh., No. OJ. The full brother, had he survived, would have taken 
5/6 as a residuary. The uterine brother’s sun, being the descendant of a sharer, will 
succeed as a sharer, and representing as he does his father, take his father’s share 1/6. 
The full brother's daughter, being the descendant of a residuary, will succeed also as a 
residuary, and representing as she does her father, take her father’s portion 5 /6. Under 
the Sunni law, both a full brother’s daughter and a uterine brother’s son are distant 
kindred of the third class. According to Muhammad, the former would take 5 /6, and the 
latter 1 /6 exactly as in Shiah law [see s. 62J. According to Abu Yusuf, the former 
entirely excludes the latter [see notes to s. 61, Doctrine of Abu Yusuf ”]. 

Having described the mode of distribution in s 79, and having explained the 
principle of representation in s. 80, and its two corollaries in s.s. 81 and 82, we proceed 
to enumerate the special rules by which succession in each of the three classes of heirs 
mentioned in s. 75 is governed. 

Distribution mnong Heirs of the First Class. 

83. Rules of succession among heirs of the first class.— 
The persons who are first entitled to succeed to the estate of a 
deceased Shiah Mahomedan are the heirs of the first class 
along with the husband or wife, if any [s. 79 (2)]. The first 
class of heirs comprises parents, children, grandchildren, 
and remoter lineal descendants of the deceased. The parents 
inherit together with children, and, failing children, with 
'grandchildren, and, failing grandchildren, with remoter lineal 
descendants of the deceased, the nearer excluding the more 
remote [s. 75]. Succession in this class is governed by the 
following rules :— 

(1) Father, —The father takes ^ as a Sharer if there is 
a lineal descendant; as a residuary, if there be no lineal des¬ 
cendant [see Tab. of Sh., No. 3]. 

(2) Mother. —The mother is always a Sharer, and her 
share is 1 /6 or 1 /3 [see Tab. of Sh., No. 4]. 
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(3) Son. —The son always takfes as a Residuary. 

(4) Daughter. —The daughter inherits as a Sharer, unless 
there is a son in which case she takes as a Residuary with 
him according to the rule of the double share to the male 
[see Tab. of Sh., No. 5]. 

(5) Grandchildren, —On failure of children, the grand¬ 
children stand ill the place of their respective parents, and 
they inherit according to the principle of representation 
described in ss. 80, 81, and 82, that is to say -- 

(i) the children of each son take the portion which 

their father, if living, would have taken as a 
Residuary, and divide it among them accord¬ 
ing to the rule of the double share to the 
male : 

(ii) the children of each daughter take the portion 

which their mother, it living, would have 
taken either as a Sharer or as a Residuary, 
and divide it among them also according to 
the rule of the doiihle share to the male. 

(0) Remoter lineal descendants. Succession among re¬ 
moter lineal descendants is governed by the same principle 
of representation, that is to say, great-grandchildren take 
the portion which their respective parents, if living, would 
have taken, and divide it among them according to the rule 
of the double share to the male, and great-great-grandchildren 
take the portion which their resjiective parents, if living, 
would have taken, and divide it among them also according 
to the same rule. 

Bailhe, Fart II, 27ti 279 

Mode of distribution among husband or u ije and heirs of the first class — 

first, awsiijn his or her share to the husband or wife [see Tab of Sh., Nos 1-2]; 

next, assign their shres to sue h of the ilaiinantn as can inherit as sharers only ; 

next, divide the residue, if an>, among the residiiariea 

lastUf, if there be no residuary, and the sum total of the shares iti less than unity 
apply the Doetrine of Return as stated in ss 93 to 90; and if the sum total 
exceeds unity, proeeed as stated m s 97 

■ Illustrations. 

(a) Husband .1/2 (as sharer) 

Mother .1 /3 (as sharer) 

Father .. .. - • •. .. 1 /6 (as residuary) 

Jfote. —Under the Sunni law, the mother takes 1 /3 X1 /2—1 /6, and the father 1 /3 
as a residuary [see Tab. of Sh., Sunni law, No. 6]. 
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(b) Wife .. .. .. .. 1/4 (as sharer) 

Mother.. .. .. ..1/3 (as sharer) 

father .. .. .. .. .. 6 /12 (as residuary) 

Note .—Under the Sunni law, the mother takes 1/3x3 /4= 1 /4, and the father 1 /2 
as a residuary [see Tab. of Sh., Sunni law, No. 5]. 

(c) Father .. .. .. .. .. 1 /6 (as sharer) 

Mother .. .. .. .. . 1 /6 (as sharer) 

Fon .. .. .. .. .. .. 2 /3 (as residuary) 

Note .—If instead of a son. there was a son's daughter, she would have taken 2 /3 as 
reiiresenting her father. 

(d) Father . . . .. .. . ] '(» (as sharer, because there are 

daughters) 

other. .. .. .. .. 1 /•) (as sharer) 

2 diiughters .. .. 2 '3 (as sharers) 

Note - The shares would be the sam<‘ if we substitute daughters’ sons or daughters’ 
daughters for daughters. 

(<•) A Shiah dies leaving a grandson G’.S'l and a granddaughter GDI bj’ a pre¬ 
deceased son d, a granddaughter Gl)2 liy another predeceased son B, a 
grandson GS2 and a granddaughter by a predeceased daughter X, and 
a giandsoii GS'.\ b_v anothei jircdeceased daughter >’, as shown in the follow. 
Ill" diagram — 

Decea.red 



A (2 f.) 


li (2 '<>) A” (1 /(i) 


y (1/6) 


GS\ (2 !•) am (I ,!t) GD'l (2 (5) GS2 (I /9) Gin (1 /18) G>V3 (1 /6) 


Here the two daughters A' and if living, would have taken as residuaries with 
the two sons d and It according to the rule of the double shaie to the male, so that A 
and It would each have taken 2 t>, and A and 1' w ould each have taken 1 /«. 

d's bhare 2 0 will pass to his son and daughter according to the rule of the double 
share to the male, so that GS\ will take 2 ,'3 > 2/1) 2, t». and GDI will take 1/3x2 /6— 1 /9. 

if'fi share 2,-() w ill jiass to hia daughter Gl)2. 

A's share 1 /ti will be divided between her son and her daughter according to the 
rule of the double share to the male, so that will take 2/3x1 /6=1 /9, and QDZ 
will take 1 /3 X 1 /ti—-1 /18. 

• , 

y's share 1 /6 will pass to her son GS2. 

The shares will thus be 2/9-f-l /9-f2/6-(-l /O-fl /IS+l /6=1. 

According to the Hanafi law Cr^fl, GT)\ and GD2 are residuaries, and they exclude 
QS2, QD3, and QS3 who are d. k. GSl will take 1 /2, and GDI and GD2 will each take 1 /4- 

If in the case put above, the deceased loft also a wife, the wife will first take her 
share 1 /8, and the remaining 7 /8 will be divided among the six grandchildren in the same 
proportions. 
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DistrUmtion among Hem of the Second Class. 

84«^ Rules of succession among heirs of the second-class.— 
If there are no heirs of the first class, the estate {minus the 
share of the husband -or wife, if any) devolves upon the heirs 
of the second class. The second class of heirs comprises 
grandparents h. h. s. and brothers and sisters and their des¬ 
cendants h. 1. s. [s. 75]. The rules of succession among the 
heirs of this class are different according as the surviving rela¬ 
tions are— 

(1) grandparents h. h. s., without brothers or sisters 

or their descendants ; 

(2) brothers and sisters or their descendants, unthoiU 

grandparents or remoter ancestors ; 

(3) grandparents h. h. s., with brothers and sisters 

or their descendants. 

The first case is dealt with in s. 85. The second case is dealt with ih ss. 8C and 87. 
The third case is dealt w’ith in s. 88. 

85* Grandparents h. h* s.^. without brothers or sisters or their 
descendants.—If there are no brothers or sisters, or descen¬ 
dants of brothers or sisters, the estate {minus the share of the 
husband or wife, if any) is to be distributed among grand¬ 
parents according to the following rules :— 

(1) If the deceased left aU his four grandparents surviving, 
the paternal grandparents take two-thirds, and divide it 
between them according to the rule of the double share to the 
male, and the maternal grandparents take and divide it 
equally between them, as shown below :— 

f Father’s father .. .. 2/3x2/3=4/9—8/18 

2/31 Father’s mother .. .. 1/3x2/3=2/9=4/18 

) Mother’s father .. .. 1 /2 x 1 /3=1 /6=3 /18 

^ I Mother’s mother .. .. 1/2x1 /3 = 1 /6=3/18 

m ‘ 

(2) If there is only one grandparent on the paternal 
side, he or she takes the entire f. Similarly, if there is only 
one grandpareijt on the maternal side, he or she takes the 
entire J, as shown below :— 

(a) Father’s father .. .. .. 2/3 

* Mother’s father ., 

Mother’s mother.M taking 1 /6) 
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♦ 


If 


(b) Father’s father l 2 ^3 
Father’s mother 1 
Mother’s mother 1 /3 

(c) Father’s father 
Mother’s mother .. 


)2/3x2/3*4/9 
■■ I I/3x2/3=2/9 
=3/9 

.. 2/3 
.. 1/3 


(3) If there are no grandparents, the property will 
devolve according to the same rules upon remoter ancestors 
of the deceased, the nearer excluding the more remote. 


Baillie, Part II, 281, 283. 


86* Brothers and sisters, without any ancestor* —(7) If 

the deceased left no ancestors, but brothers and sisters of 
various kinds, the estate {minus the share of the husband 
or wife, if any) will be distributed among them according to 
the same rules as those in Hanafi law. The said rules are as 
follows :— 


(i) BrotherH and si&ters of the full blood exclude consanguine brothers and sisters. 

(ii) Uterine brothers and sisters are not excluded by brothers or sisters either 
full or consanguine, but they inherit with them, their share being 1 /3 or 1 /6 according 
to their number [see Tab. of Sh., Nos. 6 and 7], 

(iii) Full brothers take as Ilesiduarics ; so do consanguine brothers. 

(iv) Full sisters take as sharers [see Tab. of Sh., No. 8J, unless there be a full brother 
in which ca.se they take as Itesiduancs with him according to the rule of the double 
share to the male. Consanguine sisters also take as sharers [see Tab. of Sh., No. 9J 
unless there be a consanguine brother with them in which case they take as Residuanes 
w'ith him according to the same rule. 

Baillie, Part II, 280. 

Illustrations. 


yole .—The shares of the several heirs in the following illustrations are the same 
both in Sunni and Shiah law. The illustrations are given to familiarize the student 
with combinations of heirs that arc common in Shiah law :— 


(a) Husband 

Full (or cons.) sister 

(b) k'l/c 

Full brother .. 

(c) Husband 

Full brother.. 

Full sister .. 

(d) Wife 

Ut. brother .. 

Cons. Brother 
Cons, .lister 


.. .. 1 /2 (as sharer) 

.. 1 /2 (as sharer) 

.. 1 /4 (as sharer) 

.. 3 /4 (as residuary) 

.. 1 /2 (as sharer) 

2/3x(l/2)=l/3l , . . 

1 /3 X (1 /2)=1 /6 ( residuanef) 

.. .. 1 /4 (as sharer) 

.. .. I /6 (as sharer) 

2/3x(7/12)=7/18) , ., . , 

l/3x(7/12)=7/36 ((as residuanes) 
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87. Descendants of brothers and sisters^ without any 

ancestor* —there are no brothers or sisters of any kind, 
and no ancestors, but there are children of brothers and sisters, 
the estate {minus the share of the husband or wife, if any) 
will devolve upon them according to the principle of represen¬ 
tation described in ss. 80, 81 and 82, that is to say— 

(1) The children of each full or consanguine brother will 

take the portion which their -father, if living, 
would have taken as a Residuary, and they will 
divide it among them according to the rule of 
the double share to tlie male ; and the children 
of each full or consanguine sister will take the 
portion which their mother, if living, would 
have taken either as a Sharer or as a Residuary, 
and they will divide it among them according 
also to the rule of the double share to the male. 

(2) The children of each uterine brother will tak<‘ the 

portion which their father, if living, would have 
. taken as a sharer, and they will divide it 

among them ; and so will the children of each 
uterine sister. 

(3) If there are no children of brothers or sisters, the 

estate will devolve upon the grandchildren of 
brothers and sisters according to the principle of 
representation, that is to say, the grandchild¬ 
ren of full or consanguine brothers and sisters 
take the portion which their respective parents, 
if living, w’ould have taken and divide it among 
them according to the rule of the double share 
to the male, and the grandchildren of uterine 
brothers and sisters take the portion which 
their respective parents, if living, would have 
taken, and divide it equally among them 
without distinction of sex. 


Baillie, Part Jl, 284. 

Illustrations. 

Husband .. .. .. 1 /2 (as sharer) 

IJt. brother's daughter .. 1/6 (as sharer, being her father’s portion) 

Full brother's daughter .. 1/3 (as residuary, being her father’s portion) 

Cons, brother's son .. .. 0 (excluded by/ulf brother’s daughter) 
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(b) Suppose the claimants to be as shown in the second line of the following diagram, 
that is to say,— 

two sons and a daughter of a full brother, B\ ; 
a daughter of another full brother, B2; 
a son and a daughter of a uterine brother, UB; 
a daughter of a uterine sister, f.'S ; 

I 1 i r. 

R1 (1 /3) B2 (I /3) UB (1 /«) US )1 /6) 


.S’l .S’2 I)] 1)2 S3 D3 m 

(2/Ir, (2/1.1) (1/15) (1/12) (1/12) (1/H) 

(2 3 as residiianes) (1 /3 as sharers) 

First, assign tlieir respective shares to the brothers and sisters thus :— 
rBAiu\f'S 1,3 (as sharers), each taking 1/ti; 

Bl and /i2 .. .23 (as lesiduanes). each taking 1 /3. 

Next assign jiortmnsto their cliddrcn thus 
US s sliaie 1 (i vmII go to her daughter 1)4 ; 

rB's share 1 (i « ill be di\ ide<l equally between .S'3 and 1)3, each taking 1,12 ; 

/i2'u share 1 '3 mil go to his daughter ])2 . 

Ji\ u share 1 ,3 will he dividcfl aiuoiig his two son.s and his daughter according 
to the rule ot tin* double share to the inale. so that .S’l w’lll take 2/5'*'1/3 = 
2 1.1, .S’2 will also take 2 1.1, and I)] will take 1 5 > 1 ,3= 1 /15 

The shares will thus be 2 1.1 + 2 l.l-}-1 ,1.1+1 3+1 12+1 ■ 12 (■ 1/t>= 1. 

Siipjiose that in the » a.se ]tut abov e the chilflren of the brothers and sisters had 
all predeceased the propositus, and that .S'l hari lett a son and a daughter that .^3 also 
had left a sun anrl a daughter, and tin'reiiiuining five nephews and nieces hadeachleft 
a son. In that ••a.se the .share of .S’l, that is, 2/15. would be divided between his sun and 
his daughter according to the rule of the double share fo ‘the male, the son taking 
2,3 ■ 2/15=4 45, and the daughter I 3 *<2 15 --2,45. 1’he share of S3, that is, 1 /12, 
would be divided equeiUy between his son .and daughter, they being descendants of a 
uterine brother, so that each XMiuld take 1 /24. The sons of <S'2, /)!, 1)2, D3, and Z>4, 
would take then respective parents' portion. 

88* Grandparents and remoter ancestors with brothers and 
sisters or^ their descendants.—(i) If the deceased left grand¬ 
parents, and also brothers or sisters, the estate {minus the 
share of the husband or wife, if any) is to be distributed among 
grandparents and brothers and sisters, according to the follow¬ 
ing rules :— 

(a) A paternal grandfather counts as a full or consan¬ 
guine' brother, and a paternal grandmother 
counts as a full or consanguine sister. 
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(b) A maternal grandfather counts as a uterine brother, 
and a maternal grandmother counts as a uterine 
sister. 

{2) On failure of grandparents, the remoter ancestors 
of the deceased stand in the place of the grandparents through 
whom they are respectively connected with the deceased. On 
failure of brothers or sisters, their descendants stand in the 
place of their respective parents. * 

Baillie, Part II, 281, 391-392 ; WUson, s. 4(58. 

The effect of the above rules is that when among heirs of the second class you find 
single brother or sister, full consanguine, or uterine, what you have to do is to 
substitute for grandparents so many brothers and sisters according to the above rules, 
and then assign shares to grandparents as if they were so many brothers and sisters, 
as is done in the following illustrations :— 

(a) Paternal grandfather { = full brother) .. 2/3 

' Fvll sister .. .. .. .. .. .. 1 /3 

Note .—Here the full sister takes as a residuarj’ with the paternal grandfather, 
the latter being counted as a full brother. 

(b) Po/erna/grron^f/a/Aer (=consanguine brother) .. 2/3 

^ Consanguine sister .. .. .. .. 1 /3 

Note .—Here the consanguine sister takes as a residuary with the {laternal 
grandfather, the latter being counted as a consanguine brother. 

(c) Vlerine brother .. .. .. 

Maternal grandmother (=ut. sister) .. * '’M 

2 full sisters .. .. ..2/3 (as sharers) 

Note .—Here the maternal grandmother counts as a uterine sisU-r, so that the 
case is the same as if we had a uterine brother and a uterine sister ; these 
take 1 /3 between them as sharers. 


(d) Full brothers 
Fuli sister 

Father's father (=full brother) 
Father's mother (=full sister) .. 

Mother's father (=ut. sister) .. 
Mother's mother (=ut. sister) .. 


4/18'l 
2 ^18 • 

4 /18 ^ 2 /'3 as residuanes 

2/18J 

1/6 * ^ shaies 


Note .—First substitute brothers and sisters for grandparents so, that we have 2 full 
brothers, 2 full sisters, one uterine, brother and one uterine sister. The uterine brother 
and sister take 1 /3 between them as sharers. The residue 2 /3 is to ba divided between 
full brothers and 2 full sisters as residuaries according to the rule of the double share 
td the*male. Each^brother therefore takes 2/6x2/3=4/18, and each sister 1 /6x2/3= 
2 /18. The result would be the same if instead of a full brother and a full sister in the 
above case, there were a consanguine brother and a consanguine sister. 


e) Uterine brother .. .. . ..‘= 1/9..T 

Uterine sister .. .. .. .. = 1/9.. >1/3 as sharers 

Mother's mother (=uterine sister) .. = 1 /9.. J 
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• Father'a father (=con.hTotheT) .. = 1/3..'] 

Father's mother {=oon. sister) ., = 1/6.. v2/3 as residuaries 
Con. sister .= 1/6..J 

Note. —Substitute “ uterine sister ” for “ mother's mother,” so that we have one 
uterine brother and two uterine sisters. Next as there is a consanguine sister, substitute 
“ consanguine brother ” for “ father’s father ” and “ consanguine sister ” for “ father’s 
mother.” The uteirine brother and the two uterine sisters take collectively 1 /3 as sharers. 
’The residue 2 /3 is to be divided between one consanguine brother and two consanguine 
sisters astesiduaries according to the rule of the double share to the male. The brother 
therefore takes 2 /4 x 2 /3 == 1 /3, and each sister takes 1 /4 X 2 /3= 1 /6. 


(0 

Husband 

.. 1 /2 


Father's father (— full brother) .. 
Full brother.. 

J 1 /2 as residuaries, each taking 1 /4 

(g) 

ifc- •• •• •• •• 

.. 1/4 


Uterine sister 

Uterine brother 

..1 /3 as sharers, each taking 1 /9 


Maternal grandfather— (iit. brother) 

•J 


Paternal grandfather 

.. 5/12 (as residuary) 


Note. —In the case put above, it is all the same whether you count the paternal 
grandfather as’a full brother or as a eonsanguiiie brother ; in either case he takes as 
a residuary, 

(h) Full brother's son .. ,. .. .. (1 /2 being his father's shaJe) 

Father's father ( = fHll brother) .. .. 1/2 

Note. —The above illustration is taken from Baillie, Part II, p. 327-328, 392. 

DiMrihutimi among Heirs of the Third Class. 

89, Order of succession among heirs of the third class,—r 

(1) If there are no heirs of the first or second class, the estate 
{minus the share of the husband or wife, if any) devolves 
upon the heirs of the third class in the order given below :— 

(1) Paternal and maternal uncles and aunts of the de¬ 

ceased. 

(2) Their descendants h. 1. .s. the nearer in degree ex- 
• eluding the more remote. 

(3) Paternal and maternal uncles and aunts of the 

parents. 

(4) Their descendants h. 1. s., the nearer in degree 

excluding the more remote. 

(5) Paternal and maternal uncles and aunts of the 

grandparents. 
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( 6 ) Their descendants h. 1. s., the nearer in degree- 

excluding the more remote ; 

(7) Remoter uncles and aunts and their descendants 

in like order. 

{2) Of the above groups each in turn must be exhausted 
before any member of the next group can succeed. 

Exception. —If the only claimants be the son of»a full 
paternal uncle and a consanguine paternal uncle, the former, 
though he belongs to group (2), excludes the latter who is 
nearer and belongs to group (1). 

BaiUio. Part II. 2i> 28 5, :I29 3 52. 

Exception to sub-sec. (2)—The Shiahs are the followers of Ah All was a eousin of 
the Prophet. He wa.s also the .son-m-law of the Prophet, having been married to hw 
faTourite daughter Fatima. The Shiahs maintain that on the death of the Prophet 
the (’aliphate (aueeessorship to the Prophet) ought to have gone first to \li. on the 
ground that he was the nearest male heir of the Prophet But the Prophet had also left 
a consanguine paternal unele (named Abha.s). and Ah was hut a cousin of the Prophet, 
being the .son of a full jiaternal um le (.\hu 't'aleb) of the Piophet. Ah .theiefore could 
not be the nearest male heir, unle.ss the son of a full jiaternal uncle was entitled to 
succeed in preference to a consanguine uncle To uphold, however, the claim of Ah 
and that of the lineal descendants of the Projdiet through Fatima, the Shiahs had to 
hold that the son of a full jiaternal uncle was entitled to succeeil in prefereiue to 
a consanguine paternal uncle, and this accounts for the e.xception to siib-sec (2) above. 

A'o sharers in the third class of hens. —The heirs of the third class arc all residuaries. 
There is no sharer among them as will be seen on referring to the Table of Sharers given 
above. 

90. Uncles and aunts. — To distribute the estate among 
uncles and aunts proceed as follows : - 

( 1 ) First, assign f of the estate to the paternal side, 

that is, to paternal uncles and aunts, even if 
there be only one such, and 3 to the maternal 
side, that is, to maternal uncles and aunts, even 
if there be only one such. 

(2) Neoct, divide the portion assigned to the paternal 

side (that is, | of the estate) among the paternal 
uncles and aunts exactly as if they were brothers 
/ ^ and sisters of the deceased, that is to say :— 

(i) assign to uterine paternal uncles and aunts— 

. (a) if there be two ojr more of them, J to be 

equally divided among them ; 

(b) if there be only one of them, J ; 



SHIAH LAW OF INHE^TANCE. 


93 


(ii) divide the remainder among full paternal uncles 
and aunts according to the rule of the double 
share to the male, and, failiThg them, among 
consanguine paternal uncles and aunts accord¬ 
ing to the same rule. 

(3) Lastly, divide the portion assigned to the maternal 

side, among the maternal uncles and aunts as 
follows :— 

(i) assign to uterine maternal uncles and aunts— 

(a) if there be two or 'more of them, I to be 
equally divided among them : 

(h) if there be only one of them, ^ ; 

(ii) divide the remainder equally among full maternal 

undos and aunts, and. failing them, among 
consanguine maternal uncles and aunts. 

(4) If there be no uncle f)i‘ aunt on the maternal side, 

the paternal side takes the whole. Similarly, 
if there be no uncle or aunt on the paternal 
side, the maternal side takes the whole. 

Haillie, Part II, 2S.‘), 2S(i, 329. 

Note .— In working out exuiiiiiloh, proieod in the order given in this section 


(a) 


''Full ]ial. untie 

5 <! 2,3 5 , 9 



Cons. fuit. unde 

. . . --0 (excluded hv full pat. uncle) 



i^l't. pat. uncle 

1 « 2,3=1 9 



r Full mat. unde 

5 ’<5 ■ 1 3 — 51S 


1 

Cons. mat. unde 

- 0 (excluded b\ /uW mat. uncle) 



l‘t. mat. unde 

. 1 tl ,1,3 =- =! 18 

(b) 

2/3 

Full pat. aunt 

. 2,3 


1 Cons. par. uncle 

0 (excluded by full pat. aunt) 


1/3 

l^t. mat. aunt 

.. 1/3 

(c) 


Full pat. uncle 

.. 2/3 (takes a double share. Iieing a male) 



Pull pat. aunt 

.. 1/3 

(<i) 


F'ull mat. uncle 

.. 6/6 


LH. mat. unde 

1/6 (being only one) 

(e) 

2/3 

Cons. pat. uncle 

.. 6/6>2/3=6/9 


Ut. pat. uncle 

.. l/6x2/3 = l/9 


1/3 

Ut. mat. aunt 

-1/3 

(0 

2/3j 

'Full pat. unde 
Full pat. aunt 

..( (2/3x4/9=8/27 

,. I 2/3x 2/3=4/9 •• 1 1/3x4/9=4/27 


4 Ut. pat. uncles 
2 Vt. pat. aunis 

;; [ 1 /3 X 2 /3 = 2 /9 (each taking 1/6x2 /9-= 1 /27> 
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, i 1 {7(. mol.uncle .l/2xl/3«l/6 

mat. aunt .l/2xl/3=l/6 


8/27 +4/27+2/9+1/6+1/6=1 

(g) Full mat. unde .. 1 /2 

Full mat. aunt .. 1/2 

Note. —Maternal uncles and aunts take equally without distinction of sex. 

(h) Vt. mat. uncle . • 1 , , , . . 

Ut. mat. aunt .. \ ^ taking 1 /6 

Full mat. unde .. ( 2 /3, each taking 1 /3 
Full mat. aunt .. 1 

Note ,—^The above result is in accordance with rule (3) above, namely, that full 
maternal uncles and aunts take equally without distinction of sex. This proposition,, 
however, is not free from doubt. There is another possible view, namely, that full mater¬ 
nal uncles and aunts take equally only if there are no uterine maternal uncles and aunts 
[as in ill. (g)], and that if there be any such hncle or aunt (as in the above illustration), 
they take according to the rule of the double share to the male. According to this 
view the full maternal uncle in the alwve illustration is entitled to 2 /3 X 2 /3 — 4 /9, and 
the full maternal aunt to 1 /3 x 2 /3 —- 2 /9. The same remarks apply to consanguine mater, 
nal uncles and aunts. Sec Baillie, Part II, pp. 28.5-286, and Querry’s Translation of the 
Sharya-ul-Islam, ss. 214—219; Ameer .41i, Vol. II, pp. 144-145. 

91. Descendants of uncles and aunts.— If there are no 
uncles or aunts of any kind, children of deceased uncles and 
aunts take the portion of their respective parents accord¬ 
ing to the principle of representation described in ss. 80, 
81 and 82, the children of each full or consanguine paternal 
uncle or aunt dividing their parent’s share among them ac¬ 
cording to the rule of the double share to the male, and the 
children of each of the remaining uncles and aunts, that is, 
of uterine paternal uncles and aunts and of maternal uncles 
and aunts whether full consanguine, or uterine, dividing their 
parent’s share equally among them. 

If there are no children of uncles and aunts, the ^and- 
children of uncles and aunts take the portion of their respective 
parents according to the same principle. 

Baillie, Part II, 287. 

^ote .—In working out examples, first ascertain the hypothetical shares of uncles 
and aunts. 

(a) The surviving relations are— 

a son and a daughter of a uterine paternal uncle, and 

* 

a daughter of a full paternal aunt, as shown in the following diagram :— 
Ut. pat. uncle (1 /6) Full pat. aunt (6 /O) 


son (1 /12) daughter (1/12) daughter (6 /6) 
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The uterine uncle takes 1 /6. The aunt of the full blood takes the residue 6 /6. The 
uterine uncle’s share 1 /6 is to be divided equally between his son and daughter. The 
aunt’s share 6 /6 goes to her daughter. 

(b) Paternal uruie'a aon .. .. 2 /3 (the portion of the paternal side) 

Maternal aunVa aon * .. .. 1 /3 (the portion of the maternal side) 

(e) The surviving relations are (w)— 

a great-granddaughter of a full internal uncle, D\, 

a great-grandson and a great-granddaughter of another such uncle, SI and 
D2; 

a great granddaughter of a full paternal aunt, D3 
Full pat. uncle (2/5) Full pat. uncle (2/5) Full pat. aunt (1/5) 


II II 

D\{2jo) .^1 (4/1.5) Z>2 (2/1.5) DZ 

The two uncles take each twice as much as the aunt, so that each uncle takes 2/5 
and the aunt takes I ,’.5. The first uncle's share 2 /.5 goes to his descendants D\. 

The second uncle’s share 2 /5 is to be divided between Ins two descendants 81 and 
D2 according to the rule of the double share to the male, so that .SI takes 2/3x2/5— 
4 /1.5, and D2 takes 1 /3 ^ 2 2 /15. 

The aunt's share 1 /5 passes to her descendant DZ. 

According to Hanafi law, the shares will be stated in ill. (b) to s. 65 above. 

92. Other heirs of the thir(i class.—^If there are no de¬ 
scendants of uncles or aunts, the estate will de'volve upon 
the other heirs of the third class in the order of succession 
given in sec. 89, the distribution among higher uncles and 
aunts being governed by the principles stated in sec. 90, and 
that among their descendants being governed by the principles 
stated in sec. 91. 

Urn 

BaiUie. Part II, 287, 331-332. 

The “ Return ” and the “ Increa^e.^’ 

93. Doctrine of ''Fetcrn.**—If there is a residue left 
after satisfying the claims of Sharers, but there are no Resi- 
duaries in the class to which the Sharers belong, the residue 
reverts, subject to three exceptions noted in ss. 94, 95 and 96, 
td the sharers in the proportion of their respective shares. 

Baillie, Part II, 262. 

Note .—In working out examples, follow the rules given in the notes appended to 
ill. (f) and ill. (I) to see. 53. 


(w) Alfa SheraUt v. Bai Kulaum (1008) 32 J)om. S40. 
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(a) MotKer .. .1/6 increased to 1 /4, 

DttughUr .l/2=3/6 „ 3/4 

Brother .0 (excluded, as Mng an heir of the second 

class). 

Note .—By Hanati law, the brother would have taken the residue 1 /3. 

(b) Mother .1/6 increased to 1/5 

t'other . 1/6 ,. 1/5 

Daughter .1/2=3/6 „ 3/5 

Note. —By Hanah law. the father would have taken the residue 1/6 as a residuary. 

(c) Vl. mater .. .. .. 1 /6 increased to 1 /4 

('on. amter .. .. 1/2-3 6 .. 3/4 


Note. —Baillie, Part II. 333-336. If there was a full sister in.stead of a consanguine 
sister, the uterine sister would have been excluded from participating in the Return- 
See s. 9<i lieloa. 


94. Husband and wife and "^Return”. Neither the hus¬ 
band nor wife is entitled to the IMuni if there is any other 
heir. If the deceased left a husband, but no other heir, the 
surplus will pass to the husband by lieturn. ff the deceased 
left a wife, but no other heir, the wife will take her share 1 /4, 
and the surplus will escheat to the C’rown ; in other words, 
the surplus never reverts to a wife. 


Baillie, Part II, p. 262. See s. 79 and the not<‘s tliercto. 

(a) Wife .J H .3 40 

Falhfi .. .. ..1 6 increased to 1 .3 (7;S) 7 40 

.Mother ..... 16.. 7 /40 

Dnnijhtir.. .. 1 2 3 6 ,, 3 .3 (7,S) 21,40 

Note .—Hanah law, the le-idiie 1 24 would go to tlic lather ,is a re.siduarj. 

(fc) Husbaml .. .... 1 4 4 16 

Father .. .. ..I 6 increased to 1 4 (3 4) 3 16 

Daughter.. .. 1 2- 3 6 ,, 3 4 • (3 4) —9,16 


Noll .-—By Hanali law. the residue 1 12 uouhl go to the lather as a residuary. 

95. Mother when excluded from Return”.—If the 
deceased left a mother, a father, and one daughter, and also— 

(a) two or more full or consanguine brothers, or 

(b) one such brother and two such sisters, or 

(c) four such sisters, 

the brothers and sisters, though themselves' excluded from 
inheritanoe as being heirs of the second class, prevent the 
mother from participating in the Return,, and the surplus 
reverts to the father and the daughter in the proportion of 
their respective shares. This is the only case in which the 
mother is excluded from the Reiurn. 
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BaiHie, Part 11, 272, 
# Mother 
Father 


S17-318. 3(55. 3Kfi. 


1/e 

I /<» incrcaHed to 


Daughter 
2 full brotherK 


1/2-3/(5 

(t (oveluded). 


= 4/24 
l/4x(r)/t5)= 6/24 
3/4y(5/6)- 16/24 


♦ 96* Uterine brothers and sisters when excluded from the 

** Return”. —If there are uterine brothers or sisters, and also 
full sisters, the uterine brothers and sisters are not entitled 
to participate in the Return, and the residue goes entirely 
to the full sisters. This rule does not apply to consanguine 
sisters. Consanguine sisters and uterine brothers and sisters 
divide the Return in proportion to their shares. 


Baillip, Part 11. 335-33(5. 


(a) VlrriHC brother 
Full foster 

(b) Uteri to brother 
Uternu sister 
Full sister .. 

(r) Wife 

Utiriiie sislei 
Full sister . . 


-- 1/6 

I '2 (as sharer)+1 /3 (by Return) 5/fi 

{ 1 /3, eacli taking: 1 /(» 

] '2 (as sharer) + I /b (by Return) — 2/3 

I 4 = 3/12 
I (5 = 2/12 

1 /2 (as sharer)+ I ,/12 (by Itetuni) =7/12 


AV>/e —The «it'e is luit entitled to the ' Betiiin " (s 5)4). The ntenne sister is 
exeludefl from the " I’eturii ‘ b_\ tin- tiill sistei. and tlie latter takes the whole “ Return.” 


t'oiijio Ilf/ll no >islir Tlieie is a (oiilint (.d upmion .is to vliether a eonsanguine 
hisUt Is entitled to tin' whole “ Itetiirn ’ in the ahsem-e id a full sister The author of 
the Shara_\a-iil-Islam is of o])iiiioii that she is not 'Die antiior of the Kali is of opinion 
that she is See s. 5)3, ill. (e). 

97. Doctrine of Increase.—The Sunni doctrine of 

Increase ” is not recognised in the Shiah law. According 
to the Shiah law, if the sum total of the shares exceeds unity, 
the fraction in excess of the unity is deducted invariabl}?' from 
the share of— 

(a) the daughter or daughters ; or 

(b) full or consanguine sister or sisters. 

Baillip, Part I!, 263, 35)6. 


(a) Husband 
Daughter 
Father 
Mather 


.. 1/4 = 3/12 =3/12 

.. 1 /2=6/12 reduced to (6 /12—1 /12)—5/12 

.. 1/6-2/12 -2/12 

.. 1/6=2/12 =2/12 


13/12 1 

iVofe.—Here the excess over unity is 1 /12, and this is to be deducted from the 
daughter's share. 

4 
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* 

(b) 

Husband .. 1 /4=3 /12 

=3/12 


2 daughters . . 2 /3=8 /12 reduced to (8 /12 — 3 /12) 

=5/12 (each5/24)« 


Father ' .. 1/6=2/12 

=2/12 


Mather .. 1/6=2/12 

=2/12 


* 15/12 

1 

(c) 

Husband .. 1/2=3/6 

2 full (or cons.) 

=3/6=1/2 0. 


sisters . . .. 2 /3=4 /6 reduced to (4 /(j — 1 /6) 

=3/6=1/2 (each 1/4) 


7/6 

(d) Husband .. .. 1/2 

Uterine sister or brother 1/6 

Full (or cons.) sister .. 1/2 reduced to (1 /2—1 /6) — 1 /3. 


7 ,6 

Reason of the rule .—The reason of the rule laid down in this section is stated to be 
that since a full sister, when co-existing with utennes, gets the full benefit of the “ Return ’’ 
(s. 93), it is but fair that w hen the sum total of the shares exceeds unity, she should bear 
the deficit. But what then of the consanguine sister ? According to the Sharaya-ui 
Islam, a consanguine sister is not entitled to the whole “ Return ” when she co-exists 
with utcrines. Why then should she bear the deficit ? 


Miscellanrotis. 

98. Eldest son. —The eldest son, if of sound mind, is 
exclusively entitled to the wearing apparel of the father, 
and to his Koran, sword and ring, provided the deceased has 
left property besides the said articles. 

Baillte, Part 11, 279. 

99. Childless widow. —A childless widow is not entitled 
to a share in her husband’s lands, but only to a share in his 
moveable property and in the value of buildings or other 
structures forniing part of his estate. 

BaUlie, Part II, 295 ; Mir Ah v. Sajuda Begam (t»); Unutrdaraz Ali Khan v. Wilayat 
AH Khan {w) ; Muzaffar Ali v. Parbati (x). 

The expression “ lands ” in this section is not confined to agricultural land only; 
it includes also lands forming the site of buildings: Aga Mahomed,Joffer v. Koolsom 
Beebee (y). 

100. HI^timate child.—^An illegitimate child does not 
inherit at. all, not even from his mother or her relations nor d6 
they inherit from him. 

Baillie, Part II, 305; Sahebzadee Begum ▼. Himmui Bahadoor (z). 

(V) (1897) 21 Mad. 27. | (g) (1897) 2& Cal. 9. 

S ;) (1896) 19 All. 169. I {z) (1869) 12 W.. B. 612, 8. c. on review (1870) 41 

) (1908) 29 AU. 640. I W. B. 125. 
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. CHAPTER IX. 

« 

Wills. 

m ' 

[The leading authority on the subject of wills is the Hedaya (Guide), which was 
translated from the original Arabic into Persian bj' four Moulvees or Mahomedan lawyers, 
and from Persian into English by Charles Hamilton, by order of Warren Hastings, when 
Governor-General of India. The Hedaya was composed by Sheik Burhan-ud-Deen AH 
who flourished in the twelfth century The author of the Hedaya belonged to the Hanafi 
School, and it is the doctrines of that school that he has principally recorded in that 
work. Tlie Fafawa Alamgiri. another work of great authority, was compiled in the seven¬ 
teenth century by command of the emperor Aurungaebe Alumgeer. It is “ a collection of 
the most authoritative futims or expositions of law on all points that had been decided 
up to the time of its preparation." The laiv there expounded is again the law of the 
Hanafi sect, as the Mahomedan sovereigns of India all belonged to that sect. The first 
part of Baillie's Digest of Mahomedan Law is founded chiefly on that work. Both the 
Hedaya and Fatnmi Alamyiri deal with almost all topics of Mahomedan law, except that 
the Law of Inlientaiice is not dealt with in the Hedaya. The Hedaya is referred to in 
this and subsequent chapters by the abbreviation Hed.. and the references are given to 
the pages of .Mr. Grady’s Edition of " Hamilton’s Hedaya.” The leading work on Shiah 
law IS Shiraya-ul-felam, for which see the preliminary note to s. 74 above.] 

lOI. Persons capable of making wills.—Subject to the no¬ 
tations hereinafter set forth, every Mahomedan of sound mind 
and not a minor may dispose of his property by will. 

Hed., G73 , Bailhe, G27. The age of majority as regards matters other than marriage 
dower, divorce and adojition. is now regulated by the Indian Majority Act IX of 1875. 
See. 3 of the Act declares that a jicrsoii shall lie deemed .to have attained majority when 
he shall have completed the age of eighteen years. In the ease, however, of a minor, 
of whose person or property a guardian has been appointed, or of whose property the 
superintendence has been assumed by a Court of Wards, the Act provides that the age 
of majority shall be deemed to have been attained on the minor completmg the age of 
twenty-one years. 

Minority under the Mahomedan law terminates on completion of the fifteenth year ; 
therefore, before the passing of Act IX of 1875, a Mahomedan who had attained the age 
of fifteen years was competent to make a valid disposition of his property (Ameer AH, 
Vol. I., 10). Bul^thtsxule of Mahomedan law', so far as regards matters other than mar¬ 
riage, doVer and divorce (adoption not being recognised by that law), must be taken 
to be superseded by the provisions of the Majority Act, for the Act extends to the whole of 
British India (s.l), and applies to every person domiciled in British India (b. 3). Hence 
minorityi n the case of Mahomedans, for purposes of wills, gifts, wakfe, etc., terminates 
riot on the completion of the fifteenth year, but on completion of the eighteenth year (a), 

Shiah law : suicide .—A wiU made by a person after he has taken poison, or done 
any other act towards the commission of suicide, is not valid under the Shiah law: Baillie, 


(a) Compare Bai Qulab v. Thakordal (1912) 36 Bom. 622,17 3. C. 86. 
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Part II, 232. In Mazhar Htuen v. Bodha Bibi (b), the deceaned first made his will, Imd 
then took poison, and it was held that the will was valid, though he had oontemplated 
suicide at the time of making the will. 

102^ Form of will immaterialj—A will (wasiat) may be 
made either verbally or in writing. * 

“ By the Mahomedan law no writing is required to make a will valid, and no pa<^. 
eular form, even of verbal declaration, is necessary as long as the intention of the testator 
is sufficiently ascertained (c). In a recent case before the Privy Council a letter 
written by a testator shortly before his death and containing directions as to the 
disposition of his property, was held to constitute a valid w ill (d). The mere fact that a 
document is called tamJik-Ttama (assignment) will not prevent it from operating as a will^ 
if it possesses the substantial characteristics of a will (c). But where a Mahomedan 
executed a document which stated inter aha “ I have no son, and I have adopted my 
nephew to succeed to my property and title,” it was lield by the Privy Council that the 
document did not operate as a will, as there was a complete absence of intention to give 
in words. Their Lordships said ; ” He says he has no son, and he adopts somebody 
who may succeed. His son may succeed, any other person may succeed, if it is m the 
nature of a testamentary gift.” The document, it was held, was not in the nature of a 
testarnentary gift; nor did it operate as a gift inter vii'os, for there wa.s no delivery of 
possession to the nephew in the lifetime of the dec cased. The effec t ol the docu¬ 
ment was merely to declare the nejihew m general terms to have* the right to the entire 
property belonging to the deceased after his death, and such a declaration has no effect 
in Mahomedan laW (/). The mere fact that the donor resercs-s the usufruct for himself 
does not render the transaction a cvill {g) 

A Mahomedan will, though in WTiting, doc's not requires to be signed (A); nor. even 
if signed, docs it require attestation (i). The rca.son is that a Mahomedan will does 
not require to be in wTiting at all. 

103. Bequests to heirs.—A bequest to an heir is not valid 
unless the other heirs consent to the bequest after the death 
of the testator (j). Any single heir may consent so as to 
bind his own share {k). 

Explanation .—In determining whether a person is or is 
not an heir regard is to be had, not to the time of the execution 
of the will, but to the time of the testator’s death. 

Illuslrations. 

C(a) A Mahomedan dies leaving him survivmg a son, a father, and a paternal 
grandfather. Here the grandfather is not an “ heir,” and a bequest to him will lie 
valid without the assent of the son and the father. . 


(6) (18»8) 21 All. »1. 

(e) Mahomtd AHaf v. Ahmet! lUtkah (1876) 25 
W. It. 121. 

Id) Mazhar Hmen Bodha Biln (1898) 21 All. 
91. 

(e) Saiad JCanm v. Shaitta BM (1876) 7 N W. V. 
313; Ithn Singh v. Baldeo (1886) 11 1. 
A. 136, 141-143, 10 Cal. 702, 800-802 
(/) Jeiieata Singjee v. Jett Singjee (1844) 3 M. 1. 

A. 246, 258 ; Macnaghten, p. 124, case 64. 
(g) Mohammad v. Fakhr Johan (1022) 40 1. A. 
105,44 All. 301, 68^.C. 264,(’22) A.P ('. 281. 


(A) Aidia thin v. Alaitddzn (1006) 28 All. 716. 

(t) In re Aba .S'ater (1005) 7 Bom. li.K. 568 [CutdiV 
Memon will), Sarabai v. Mahomed (1010) 
43 Bom. 641, 49 1. C. 037 [(^ntchl Momoa 
wlU] 


(j) Shek Muhammad v. Shek Imamudin (1866) 
2 B. H. C. 60; Ahmad \. BaA BiH (1010) 
41 Bom. 377, .39 i. C. 83, [Bhagdarl pro- 


(*) Safavjee v. Fatima (1923) 
71 1 C. 7.53, (’22) A. P. V. 


I Bang. 60, 6S, 
391 [P.C.l 
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*(b) A, by his will, bequeaths certain property to bis father’s father. Besides the 
'father’s father, the testator has a son and a father living at the time of the will. The 
father dies in the lifetime of A. The bequest to the grandfather cannot take effect, un- 
'less the son assents to it, for the father being dead, the grandfather is an “ heir ” at the 
time of A'b death. 

(c) A, by his will, bequeaths certain property to his brother. The only relatives 
-of4be testator living at the time of the will are a daughter and the brother. After the 
date of the will, a son is bom to A. The son, the daughter and the brother all survive 
the testator. The bequest to the brother is valid, for tliough the brother was an expect¬ 
ant heir al the date of the will, he is not an “ heir ” at the death of the testator^ for he is 
excluded from inheritance by the son. If the daughter and the brother had been the 
sole surviving relatives, the brother would have been entitled to succeed |is a “ residu¬ 
ary ” and the bequest to him could not then have taken effect, unless the daughter 
assented to it: Bailhe, 626 ; Hed., 672. 

(d) A bequeaths certain property to <mc of his sons as his executor upon trust to 
expend such portion thereof as he may think proper “ for the testator's welfare hereafter 
by charity and pilgrimage,” and to retain the surplus for his sole and absolute use. The 
other sons do not consent to the legacy. The bequest is void, for it is in reality an 
attempt to give, under i-olour of a religious bequest,"’ a legacy to one of the heirs ; Khajoo- 
roanisaa v. Rov'shnn Jehan (1876) 2 Cal. 184, 3 I. A. 291. It the bequest had been ex¬ 
clusively for religious pur])oscH, and if tho.se purposes had been sufficiently defined, it 
would have been valid to the e.xtent of the bequcathable third. 

(e) A Mahornedan Icav'es him surviving a son and a daughter. To the son he 
bequeaths three-fourths of his property, and to the daughter one-fourth. The daughter 
may not consent to the disposition, and she is entitled to claim a third of the property as 
her share of the inheritance ; sec Fntnua Bibee v. Anff lamailjee (1881) 9 C.L.B. 66.} 

Hod., 621 ; Raillie, 626. as to Explanation. Under the Mahornedan law a bequest 
to an heir is not valid ithout the consent of the other heirs (1). The policy of that law 
1.S to prevent a testator from intcifering by will with the course of devolution of property 
according to law among his heirs, although he may give a specified portion, as much 
as a third, to a stranger (m). The reason i.s that a bequest in favour of ah heir would 
be an injury to other heirs inasmuch as it would reduce their legitimate share, and “ would ’ 
consequently induce a breach of the tics of kindred ” (Hed., 671). But this cannot 
happen if the other heirs, “ having arrived at the age of majority,” consent to the bequest. 
The consent necessary to give effect to the beque.st must be given after the death of the 
testator, for no heir is entitled to any interest in the property of the deceased in hie life¬ 
time. It does not matter that the heir consenting to a bequest to a co-heir is an insolvent 
at the time when the consent is given (n). 

Where a bequest is made to an heir subject to a condition which is void as being re¬ 
pugnant to the Mahornedan law, e.g., that the legatee shall not alienate the property 
bequeathed, and the other heirs consent to the bequest, the legatee will take the property 
absolutely as he would have done if he were a stranger (o). Similarly where a bequest 
is made to an heir subject to the condition that m the event of his death the property shall 
go to X, and the other heirs assent to the legacy, the condition attached to the legacy 
being void, he will take the property absolutely (p). See s. 138 below. 

(J) Sttfatun V. BUaUi Khannm (1903) 30 Cal. 683 39 1 C. 296. 

•(m) Khaioorooniissa v. Romthan Jehan (1876) 2 (o) Aibdnl Karxm v. AMul Qayum (1906) 28 AU. 

Cal. 184, 196, 3 T. A 291,307. 324. 

(n) Arfa-BS-yma v. Vhvene (1920) 42 All. .393. (g) Awnr .4/1 v. Sughra Rtbi (1920) 1 tah. 302. 
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' JBequesU to heirs and strangers. —See notes to a. 104 under the same head. * 

Bequest of remainder. — A bequeaths the rents of a house to one of his sons for Ufe, 
«nd after his death to a charitable society for the benefit of the poor. The other sone 
do not consent to the legacy. The bequest to the son being void for want of assent of 
the other sons, the subsequent bequest also does not take effect (q). 

< ^Shiah late.—Under the Shiah law, the consent of the other heirs is not necessaijbto 
validate a bequest to an heir, provided the bequest does not exceed the legal third (Bajllie. 
Part II, 244). Where, however, the bequest to an heir exceeds one-third of the estate, 
it is not valid to any extent unless the other heirs consent to the l>equest (Baillie, U, 
233). Thus if a Shiah Mahomedan dies leaving a widow and a daughter, and he 
bequeaths to his widow by his will an interest for her life in the whole of his estate, and 
the remainder to his daughter, but the consent of the daughter to the bequest to the 
widow is not given, the beqnest to the widow is void, though it is a bequest of merely a 
life-estate. The reason is that had the deceased died intestate, the widow would have 
taken and the daughter would have taken her share J ttnmnhately and absolutely. The 
property must therefore be dividwl as on intestacy between the widow who will take } 
and the daughter who will take I (r). In an Allahabad case it was said that the 
consent must be obtained after the testator’s death (s). but this statement of the law is not 
correct. Under the Shiah law consent given in the lifetime of the testator is sufficient 
to validate the bequest. 

104* Limit of testamentary power.—A Mahomedan can¬ 
not by will dispose of more than a third of the surplus of 
his estate after payment of funeral expenses and debts. 
Bequests in excess of the legal third cannot take effect, 
unless the heirs consent thereto after the death of the 
testator (<). 

Baillie, 625. ^ Wills are declared to be lawful in the Koran and the traditions ; 

and all our doctors, moreover, have concurred in this opinion ” (Hod., 071). But the 
limit of one-third is not laid down in the Koran. This limit derives sanction from a 
tradition delivered by Abee Vekaaa. It is said that the Prophet paid a visit to Alice 
Vekass while the latter was ill and his life was despaired of. Abee V'chass had no heirs 
except a daughter, and he asked the Prophet whether he could dispose of the whole 
of his property by will to which the Prophet replied saying that he could not dispose 
of the whole, nor even two-thirds, nor one-half, but only one-third (Hed., 671). But 
though the limit of one-third is not prescribed by the Koran, there are indications in 
the Koran that a Mahomedan may not so dispose of his property by will as to leave 
hia heirs destitute. See Sale's Koran, pp. 60-61, 95-96, and Prehminary Discourse, 
p. 98. 

It will be seen from this and the preceding section that the powers of a Mahomedan 
to dispose of his property by will are limited in two ways, first, as regards the persons to 
whom bequests can be mode, and, secondly, as regards the extent to which he can 
bequeath his property. The only case in which testamentary dispositions are binding 
upon the heirs is where the bequest does not exceed the legal third and it is made to a per¬ 
son who is not an heir. But a bequest in excess of the legal third may be validated by the 

fo) Fatima Bibee v. Atijf lemaUjee (1881) 0 C. L. B . 

M with facts nightly altered. 

(f) AmritBibivMuetaJa{19Zi)MJi1l. 28,C24)A.A.2Q. 


(«) Fahmida v. Jafti (1009) 30 All. 163. 

(0 Cheraehom v. Valia (1866) 2 M. H. C. 360. 
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consent of the heirs; similarly, a bequest to an heir may be rendered valid by the consent 
cf the other heirs. The reason is that the limits of testamentary power exist solely for' 
the benefit of the heirs, and the heirs may, if they like, forego the benefit by giving their 
consent. For the same reason, if the testator has no heirs, he may bequeath the whole 
■of his property to a stranger (see Baillie, 626). 

* As to the consent of heirs to a legacy exceeding the legal third, it is to be remecSbered 
that the consent once given cannot be rescinded (Hed., 671). The consent need not be 
express : it may be signified by conduct showing a fixed and unequivocal intention. A 
bequeaths the whole of his property, which consists of three houses, to a stranger. The 
will is attested by his two sons who are his only heirs. After A’s death the legatee enters 
into possession and recovers the rents with the knowledge of the sons and without any 
objection from them. These facts are sufficient to constitute consent on the part of the 
sons, and the bequest will take effect as against the soo'i and persons claiming through 
them (m). 


Bequests to heirs and strangers. —If bequests are made to heirs and also to strangers, 
the bequests to the heirs are invalid unless assented to by the other heirs, but the 
beijuests to stangers are valid to the extent of one-third of the property. A bequeaths 
1 /3 of his property to ft, a stranger, and 2 /3 to H, one of his heirs. The other heirs do not 
asstuit to the bequest to II. The result i.s that S will take 1 /3 under the will, and the re¬ 
maining 2/3 will be divided among all the heirs of A (v). iSimilarly if A bequeaths 
the whole of his property to hi.s wife and a stranger, and the bequest to the wife is not 
a.'-.sented to by the other heirs of A, the stranger will take 1 /3 under the will (that being 
the maximum dispo.sable under the will), and the rcmaming 2 /3 will be divided among 
llie heirs of .4 («>). 

Bequests for pious purposes. —Such bequests, like bequests to individuals, can only be 
made to the extent of the bequeathable third. 

(\»ttmi,ssmn to exerntoi. —A commission to an executor by way of remuneration is “ a 
gratuitous bequest, and. . . certainly not in any sense a debt.” It is therefore subject 

to the rules contained in this and the preceding section (z). 

Cvirhi Memotis. —A Cutchi Memon may dispose of the whole of his property by 
will; this is so by custom (y). 

Shiah law. —Under the Shiah law, the consent necessary to validate a bequest exceed¬ 
ing the legal third may be given in the lifetime of the testator: Baillie, Part II, 233. 

105. Abatement of legacies. —If the bequests exceed the 
legal third, and the heirs refuse their consent, the bequests 
abate in equal proportions. 

Hed., 766; Baillie, 636-637. 

Shiah law. —The Shiah law does not recognize the principle of rateable distribution. 
Under that law if a testator bequeaths 1 /3 of his estate to A, 1 /4 to B, and 1 /6 to (7, and 
the heirs refuse to confirm the bequests. A, the legatee first named, takes 1/3, and B 


(«) DaubUram v. Abdul Kayum (1902) 26 Bom. 
497. See also Shanfa Bibi v. Oulam 
Mahonud (1892) 16 Mod. 43. * 

(v) ilubammad v. Autiu Bibi (1920) 42 All. 497, 

611. C. 947. 

(w) (1920) 42 All. 497, at p. 602, 61 I. C. 947, 


supra. „ 

{x) Aga Mahomed Jaffer v. Kooisam Beefree (1897) 
26 Cal. 9,18: Salayjte v. Fatima (1928) 
1 Bang. 60, 71 I.C. 763, ('22) A JP.C. 391 [P.0.1 
(y) Advocate-Oemeral v. Jinwabai (1917) 41 Bom. 
181, 311. C. 106. 
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and C take nothing : Baillie, Fart II. 235. But if, instead of 1 /3, 1 /12 was given to A, 
then A would take 1 /12, and B would take 1 /4, but C, who is last in order»would not 
be entitled to anything, as 1/12+1/4 exhausts the legal third. 

106* Bequests to unborn persons. —A bequest to a person 
not yet in existence at the testator’s death is void; but % 
bequest may be made to a child in the womb, provided it is 
bom within six months from the date of the will. 

The legatee, acvording to Mahomedau Jaw, must be a {)erson cowpetent to receive 
the legacy {Baillie, 624); he must therefore be a person in existence at the death of the 
testator (t). to bequests to a child in the womb, see Hed., 674. 

107. When a legacy lapses.-— If the legatee does not 

survive the testator, the legacy cannot take effect, but it will 
lapse and form part of the estate of the testator. 

Ameer .41i, 3rd ed., Vol. I, p. 507. Compare' the Indian Sueee'jsnin Act. 36 of 1625, 
s. 105, which however, does not apply to Mahoniedans. 

Shiah law. —Under the Shiah law, the legacy Mould, in such a case. pa.ss to the heirs 
of the legatee, unless it is revoked by the testator ; but if the legatee should die ■uithout 
leaving any heir, the legacy would pass to the heirs of the te-.tator (Baillie, Fart 11, 247). 

108. Subject of legacy.—It is not necessary for the 

validity of a bequest that the thing bequeathed should be in 
existence at the time of making the will; it is sufficient if 
it exists at the time of the testator's death. 

Baillie, 624. The reason is that a will takes effect from the moment of the testator’s 
death, and not earlier. The subject of a gi/f, however, must be in existence a/t/ir 
of the gift: see s.l36. 

I08A. Alternative bequest. —A bequest in futuro or a con¬ 
tingent bequest is void (ss. 136-137), but not an . alternative 
bequest. 

A Cutchi Memon, who has no son at the date of his will, bequeaths the residue of his 
property in effect as follows : “ Should I have a son, and if such son be alive at my death, 
my executors shall hand over the residue of my property to him; but if such son dies 
in my lifetime leaving a son, and the latter is alive at my death, then my executors shall 
band over the residue to him. But if there be no son or grandson alive at my death 
my executors shall apply the residue to charity.” The testator dies without having 
everhada^bn. The residue will go to .charity as directed by the will. The gift is not 
conditioned in futuro, but it is an absolute gift in the alternative; Advoeate-Oeneral 
V. Jimbabai (1917) 41 Bom. 181, 284-286. 

109. Revecation of bequests.—A bequest may be revoked 
either expressly or by implication. 


(z) Abdul Cadar v. Turner (1804) 0 Bom. 168. 
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Hed., 674; Ba,UU«, 628. Revocation is express, when the testator revokes the 
f)eqa«Bt in express terms, either oral or written. It is implied, when he does an act from 
which revocation may be inferred. 

It is doubtful whether, if a testator deny that he ever made a bequest, the denial 
operates as a revocation; but the better opinion seems to be that it does not: Hed., 
675; BailUe, 630. 

• no* Implied revocation* —bequest may be revoked by an 
act which occasions an addition to the subject of the bequest, 
or an extinction of the proprietary right of the testator. 

lllu/itrations. 

[(a) .\ bequest o) a piece of land is revoked, if the testator subsequently builds 
tt hou.se uiioti it. 

(b) A bequest of i piec e of > oppei is revoked, if the testator subsequently converts 
it into a vessel. 

(e) A be(iiie-,t of a lioine i> revoked, if the testator sells il, or makes a gift of it 
to another.] 

Hed., 674, b7.'>; B uliie. The iJlustral ions arc taken from the Hedaya. 

It I. Revocation by subsequent will*— A bequest to one 
person is revoked i)y a bequest in a subsequent will of the same 
property to another. But a sul^sequent bequest, though it 
l)e of the same ])roperty. to another person in the same, will, 
does not operate as a revocation of the previous bequest, and 
the property will be divided between the two legatees in equal 
shares. 

Hed . ; Uaillie, 

in A* Probate of Mahomedan A Mahomedan will 

may, after due proot, be admitted in evidence, though no 
probate has been obtained {a). 

{2) Except as regards debts due to the estate (s. 38), 
the executor of a Mahomedan will may establish his right 
to any part of the estate of the testator without taking out* 
probate of the will (6). 

Not 80 in eawos goveriiod b> the liidiiiii SuceeHsion .4et, I 860 , of which wee 8 . 187 [now 
the Suceessioi? Act of 192.7, s. 213], and those governed by the Hindu Wills Act, 1870. of 
which see H. 2, [now the Siii'eoH.sioii Act of 192.'i, s 57]. Neither a (Jutchee Memon(c)nor 
a Khoja (d) is governed by the Hindu Wills Act. 


<a) Sha k Moota \ .S/eol Kmi (1884) 8 lloin. 
•Jtl, 255: Sakina Bihee v. Mahomed jKhik 
cMllO) 37 Cal. 839, H 1. fl.55. Abdul 

• Kanm v. Kannali (1920) 22 Jioni. L it 
708, 58 I. C. 270; Ma/tomed Vumf v. 
Uargovandan (1023) 47 Bom 231, 70 l.C. 
268, ('22) A. #. 392. 


(6) 8 Boiu. 241, 255, supra , 47 Bom. 2.11, 70 l.C 
268, (*22) A.B. 302, supra. But see 37 Cal. 
839, 844, 8 l.C. 655, supra. 

{(■) Haji Ismail, In the matter of the will of {I860) 
0 Bom. 452. 

(d) (1920) 22 Bom. L. R. 708, 58 l.C. 270, supra. 
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Alto veriing of estate i n cm executor, eee s. 30 and notes thereto. 

t 

112 * Executor need not be a Moslem*—It is not necessary 
that the executor of the will of a.Mahomedan should be a 
Mahomedan. 

A Mahomedan may appoint a Christian, a Hindu, or any non-Moslem as his executor: 
Moohummud Ameenooden v. Moohummud Kubeerooden (e); Henry hntach t. Zuhow- 
oonnieat^f). 

U3« Powers of executors. —The powers and duties of 
executors of a Mahomedan will are determined by the pro¬ 
visions of the Probate and Administration Act, 1881, in cases to 
which that Act applies, now the Indian Succession Act 39 of 
1925. 

See 8. 30 and the notes thereto. 

Per Sargent, C.J., in Shaik Moosa v. Shad- Easa (g). The Probate and Admuiistr.i- 
tion Act, 1881, applies amongst others to Mahomedans. Before the passing of that Act, 
the powers and duties of Mahomedan executors were determined by the Mahomedan 
law ; since the passing of that Act, however, they are determined by the provisions of that 
enactment. The provisions of tho Probate and Administration Act arc now extended 
almost to the whole of British India, and it is not, therefore, necessary to set out the 
rules of Mahomedan law on the subject in greater detail than what has already h«*en 
done (see notes to s. 30). The Probate and .\tlministration Acthu.s been repealed and re¬ 
enacted by the Indian Succession Act of 1925. It may here he noted that when there are 
several executors the powers of all may, in the ahsenre of any direction to the contrary 
in the will, be exercised by any one of them who has proved the will [Probate 
and Admiiustration Act, s. 92, Succession Act of 1925, s. 311]. But if probate has imt 
been obtained by any one of them, none of them is entitled to represiuit the estate alone 
or to exercise any of the powers of an executor alone (A)- 


it) (1845) 4 8. D. A. [Beng.] 55. 
</) (1828) 4 S. 1> A. IBeug.] SUl). 


iq) (1SS4) 8 lli.m. 241, 2.'.«. 

(h) (1884) 8 Bum. 241, 255-255, gupra. 
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Death-bed Gifts and Acknowledgments. , 

« 

114# Gift made during death-illness* —Gifts made by a 
Mahomedan during marz-ul-maut or death-illness cannot take 
effect beyond a third of the surplus of his estate after payment 
of funeral expenses and debts, unless the heirs give their con¬ 
sent, after the death of the donor, to the excess taking effect; 
nor can such gifts take effect if made in favour of an heir, 
unless the other heirs consent thereto after the donor’s 
death (i). 

Explanation.- A '^narz-ul-'tnaut is a malady which induces 
un apprehension of death in the person suffering from it and 
which eventually results in his death. 


Hed.. 084, OHo ; liaiUie, 351-552. 

Marz-ul-maut (j). —It is an essential condition of warz-ul-maul, that is, death-illness, 
that the person suffering from the niarz (malady) must be under an apprehension of maut 
(death). The most valid definition of death-illness is that it is one which it is highly 
‘pruhable will issue fatally ” (Baillie, 552). Where the malady is of long continuance, 
a.s, for instance, consumption or albuminuria, and there is no immediate apprehension 
of death, the malady cannot be said to be luarz-ul-maut but it may become marz-ul- 
miaut if it subsequently reaches such a stage as to render death highly probable, and 
death docs in fact ensue (fc). According to the Hedaya, a malady is said to be of “long 
continuance,’’ if it has la.stcd a year, so that a disease that has lasted for a period of one 
year does not con.stitute a death-illnes.s : for “ the patient has become familiarized to 
his disease, which is not then accounted as sickness ’’ (Hed. 686). But “ this limit of 
one year does not constitute a hard-and-fast rule, and it may mean a period of about one 
vear ’’ (1). In short, a gift must bo deemed to be made during marz-ul-mavA, if as 
observed by t he l*rivy Council, it was made “ under pressure of the sense of the imminence 
of death” (m). 

In Sarabat v. Rabiabni («), it was laid down that m order to establish marz-vl-maut 
•there must be present at least three conditions ;— 

(D proximate danger of death, so that there is a preponderance of apprehension of 
death*, 


*{i) Wanr Jan v. Saiyuul Alttaf Ah (1887) 9 All. 
.ir>7 ; Fad Ahnu-d v Itahim Bibi (1918) 40 
All. tSOB, 244, 51 I. C. 6118. 

>(j) Falimd Bibee v. Ahmad Bnkxh (1903) 31 Cal 
31»,afluitl. byP. C. 3.'>C«1. 271, I. A. «7 
[albuminuria for upwards of a year—not 
iiiarx-iil-niaot]; Ibrahim Uaolam A riff v 
SaiJboo (1908) 35 Cal. 1. 22, 34 1. A. 167,177 
[sudden bursting of a blood vessel In the 
stomach—not a case of inarz-ul-niaut], 
Labbi Bibi v. BiJbbun Bibi (1874) 4 N -W. 
P.H.C., 159; Banearat Bibi v. ilooinm 
Jaffar (1898) 3 C. W. B. 57 [long standing 
asthma—^not marz-id-maut]; Muhammad 
OulKhere Khan v. Mariam liegam (1881) 
SAIL 731 [lingering illness—no marz-ul- 
•inaut]; Sarabai v. Relnaimi (1906) 30 Bom. 


537 [paralysis—not a case of niarz-ul- 
iiiaut]; Jtashid Karmalh v. Sherbanoo 
(1907) 31 Bom. 264 [rapid consumption 
—held luarz-iil-maiit]; Janjxra v. Moham¬ 
mad (1922) 49 Cal. 477, 489-494, 67 T. C. 
77, (’22) A.C. 420 [not a case of marz-ul- 
inaiitl, Fazl Ahmed v. Itahim Bibi (1918) 
40 All. 238,51 I.C. 038 [rapid consump¬ 
tion— held marz-iil-maut]; Fadtir v. 
Mohammad (1917) 3 Pat. L. W. 232, 43 
I.C. 196. 

(fc) 40 AU. 238, 243-244, 51 I.C. 638, tupta. 

(l) 31 Cal. 319, at p. 326, aupra. 

(m) 35 Cal. 1, 22, 34 I. A. 167, 177. 

(n) (1908) 30 Bom. 687, 661 ; '(1907) 31 Bom. 

264, mipra; (1922) 40 Cal. 477, 490, 67 I. C. 
77, (*22) A.C. 429, 
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( 2 ) there must he some degree of subjective apprehension of death in the mind of 
the sick person; 

' (3) there must be some external indicia, chief among which would be inability to 

attend to ordinary avocations. 

Shi<dtLaw .—The same is the rule of Shiah law (o). ^ 

Sale .—The provisions of this section do not apply to a transfer for consideration, e.g.,. 
a sale {p). A transfer of property made by a husband to his wife in lieu of dower is in effect 
a sale, though the transaction may be described as a gift ( 9 ). On the other hand, a transac¬ 
tion, though in reahty a gift, may be described as a sale to evade the provisions of the law 
contained in this and the next following section; to such a case the provisions of the present 
section will apply (r). 

115. When valid* —gift made during marz-ul~maid is. 
subject to all the conditions necessary for the validity of a gift 
including delivery of possession by the donor to the donee. 

Baillie. 551. As to the conditions necessary for the validity of gifts, see the chapter 
on Gifts below. See also the ca.ses cited in the pn*<'cding section. A death-bed gift 
IS essentially a gift, though the hmits of the donor s junior to disjiose of his jmijiorty by 
such a gift are the same as the limits of his testameiitari jiower. It is therefore subject 
to all the conditions of a gift, including delivery of posses^um 1>\ the donor to the donee 
before tbe death of the donor. 

116. Death-bed acknowledgment of debt.—An acknow¬ 
ledgment of a debt may be made as well during death-illness as 
“ in health. ’ 


AVhen the only 'proof of a debt is an acknowledgment made 
during death-illness, the payment of the debt is to be post¬ 
poned until after the liquidation of debts acknowledged by thti 
deceased while he was “ in health ” and debts proved Ity 
other evidence. But an acknowdedgment of a debt made 
during death-illness in favour of an heir does not constitute 
any proof of the debt, and no effect is to be given to it at all. 


Hed., 436. 437. 438, 684, 685; Baillie, 693-6{M. This section is to be read with 
that part of sec. 29 which refers to priority of debts. 


<o) Khurthsd v. Faiyaz (1914) a« All. 289, 2r37. I «' 
263. 

(p) Ftal Ahtnad v. Raltan Jiiln flUlH) 40 All 238, 
244-24.6, 61 I. C. 638 


(a) Ftahuy V. AltrdunnfKfa (1914) 42 t'al 301, 
28 I C. 602 

(r) 40 All 238, 244-24.''>, 61 I. C. 638 kupfa. 
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CHAPTER XI. 

H 

Gifts. 

117* Hiba or gift*- A h'lba or gift is “ a transfer of pro¬ 
perty, made immediately, and without any exchange.” 

nedaya, 482 Sw Transfci of I’ropertv Act, 1882, ^ 122 and alao s. 129 

118. Person capable of makii^ gifts. —Every Mahomedan of 

sound mind and not a minor may dispose of his property by gift. 

♦ 

H<da\a, p ‘>24 As to minoiitv, sf (* noUs to s 101. 

119. Gift with intent to defeat creditors. —A gift made with 
intent to defeat or defraud the creditors of the donor is void¬ 
able at the option of the creditors. But such intention is 
not to be itifermi from the mere fact that the donor owed 
some debts at the time of the gift (,s). 

4(Coidm;: to tin 'Iniiislir of F*iopfit\ 4ct 1882, s .13, if the I of a gilt isto 
tlefoat < loditors, the gilt >na\ lu to ha^c 1 een niado with intent to defeat the 

( reditofs It s not « Itai wlutlur su( h intent may heat all under the Maho 
m»^an law but it is lertaiii that it laiintit la mfirrfd S. 13 of the Transfer of Pro¬ 
perty Act does not oieriide anv rub of Malioniedan law to the contrary [see s 2, cl 
(d), of that Ac (I 

120. Gift to unborn persons. —A gift to a person not yet in 
existence is void (/). 

121. Extent of donor's power.—A gift, as distinguished 
from a will, may be made of the whole of the donor’s pro¬ 
perty, arid it may be made even to an heir. 

‘ The policy of the Mahoinedan law apjH'aiH to he to piecent a te&tatur inteiienng 
by will with the i oiirse of tho devolution of projiert} according to law among his heirs, 
although he may give a apecified portion, ns much as a third, to a stranger But it 
also appears that a holder of property may, to a certain extent, defeat the policy of the 
luvr by giving in hi9 hfetime th whole or am/ pait of his piojterlg to one of his sons 
[irovided he ccpnplies with ceitain forms” (it) 

It need hardly be stated that a MahomedAii may dispose of the whole of his pro 
perty by gip m favoui of a drangei, to the eritiic exclusion of his hens. 


{») Anm-un-floiiia v D(Ue (1871) 0 Mad H ( 
465, 408-409, Abdool Uye v Merr Mahomed 
(1880) 11 1. A 10,10 Cal 616, Macnaghten 
p 217 (caiso 15), p 510 (case 44), Ainct r 
Ali.VoI.I, pp 16-19 

(() Ahd/ul Codur \ Turner (1884) 9 Boni 158 
itahomed Shah x Offleial frusUe of 


BengfU (1909) J6 Cal 431, 2 1C 391 
(a) Khajooroonvma v RowiAan Jehan (1876) 2 Cal 
184 197, 3 1 A. 291, 107, Chaudhn 

Mehdi Ha»an v. Muhammad Hasan (190’)) 
38 All 439, 449, 33 I A 68, 75, AadiC 
Husain v. Hathtm Ah (1916) 43 T A 312, 
221, {8AU 627,646-646, 36 1 0 104 
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122 * Gift of actionable claims and incorporeal property*— 
Actionable claims and incorporeal property may form the 
subject of gift equally with corporeal property (v). 

A gift may be made of debts, negotiable instruments, or of Grovemment promissory 
notes {w); of malikana (x) or of zemindari (y) rights; also of property let on lease (z), 
and property under attachment (a). Similarly, a gift may bo made of a right to recoil 
a specified share in the offerings that may be made by pilgrims at a shrine (6). 

“ Hiba in its literal sense signifies the donation of a thing from which the donee 
may derive a benefit : " Hed., 482. “ Gift, as it is defined in law, is the conferring of a 

right of property in something specific, without an exchange.” BaiUie, 515. 

The cases cited in para. 1 above would not have arisen at all, had it not been 
for the wrong notion which prevailed at one time that khas or physical possession was 
necessary in all cases to constitute a valid gift. Conformably to that notion, it was 
contended in those cases that corporeal property alone could form the subject of gifts, 
that being the only kind of property that is capable of khas or physical possession. 
But that notion has long since been rejected as erroneous, and it has been held that when 
the subject of gift is not capable of physical possession as in the ca.se of choses in action 
and incorporeal rights, the gift may be completed by any act on the part of the donor 
showing a clear intention to divest himself of the ow'nership in the property. Note 
that debts, negotiable instruments and Government promissory iiote.s are all choses in 
action, or, to use the language of the Transfer of Property .\ct, actionable claims. See 
s. 126 below. 

J23. Gift of equity of redemption* -A gift may be made 
by a mortgagor of his equity of redemption. But it ha^ been 
held by the High Court of Bombay that a gift of an equity 
of redemption is not valid, if the mortgage is in possession 
of the property at the date of the gift (c). According to the 
Calcutta High Court, a gift of an equity of redemption is 
valid even if the mortgagee was in possession at the date 
of the gift {d). 

The Bombay High Court docs not hold that an equity of redemption could not form 
the subject of a gift in any case. What it does hold is that a gift of an equity of redemp¬ 
tion is not valid if the projierty at the time of gift is in the possession of the mortgagee. 
The ground of the Bombay decisions is that delivery of possession by the donor to the 
donee is a condition essential to the validity of ^ gift, and the mortgagor cannot 
deliver possession to the donee if the mortgagee is in possesMon. It is quite true that 
delivery of possession by the donor is a condition necessary for the validity of a gift, 
but it is equally well established that when the subject of a gift is not «in its nature 
capable of actual possession, the gift may be perfected by appropriate acts on the part 
of the donor w'hich may have the effect of transferring the ow ncrsliip (s. 126). When the 
mortgagee is not in possession of the mortgaged projierty, a gift of the equity of 


(r) 6ei‘ the cases citi d in the illustration 
<«’) MnJUirk Abdul Gajfor v. Mvtek (1884) 10 
Cal ni2, 1125 
•(a:) Ib., p. 1125 
iy) Ib., p 1126. 

(*) lb., p. 1125. 

(a) Auwan Begum v. Stzam-ud-Dtrt Shah (1888) 


21 AH 16.'i, 167. 

(b) AhmaU-iid-Ihn v. Ilakhi Baksh (1912) 84 AH, 
465. 14 !.<’ 587. 

(e) Ismnl v. Ratnji (1899) 23 Bom. 682; Mohinu- 
din V. Manchersha (1882) 6 Bom. 650. 
(d) Tara I'reuianna v. Bhandi Bibi • (1922) 
49 Cal. 68. (’22) A.C- 422, 75 I.O. 319. 
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redemption is not valid unless the mortgagor delivers possession of the property to the 
donee; for the mortgagee not being in possession, the mortgagor can deliver posses¬ 
sion of the mortgaged property to the donee. But when the mortgagee ia in possession, 
the mortgagor cannot deliver possession to the donee, and the gift, it is submitted, 
may in that event be completed by some other appropriate method. If t.bis be 
so, the Bombay decisions cannot be correct. The correctness of those decisions was 
questioned by the High Court of Allahabad (e), and they have been recently dissented 
from by the Calcutta High Court. 

The following is a peculiar case : A owns si.x immoveable properties. He mortgages 
three with possession to Jf. He then makes a gift of all the six properties to D and puts 
him in possession of the three properties not mortgaged to M. Is the gift to 1) of the 
equity of redemption of the three properties in the possession of M valid ? The High 
tlourt of Bombay has held that it is, the reason given being that the deed of gift should 
be looked at as a whole (/). 

124. Gift of property held adversely to donor* —gift of 
property in the possession of a person who daims it adversely 
to the donor is not valid, unless the donor obtains and delivers 
possession thereof to the donee [ill. (a)], or does all that he 
can to complete the gift so as to put it within the power of the 
donee to obtain, possession [ill. (b)]. 

E(a) A c.\c( iitcs a deed of gift in favour of B, conferring upon^him the proprie¬ 
tary right to certain lands then in tlic possession of Z, ami claimed by Z adversely to A. 
A dies without acquiring iiossession of the lands. After A's death, B sues Z to 
recover possession from him. The suit must fail, for the gilt was not completed by 
delivery of pos.session to li. Meetalif \. Tajudin (1888) 13 Bom. 156; Bahim Bukah 
V, Muhammad Haaaan (1888) 11 .\ll. 1 ; Macnaghten. p. 201, ease G; Fakir Ninar v. 
Kandnaumny (1912) 35 .Mad. 120, 128-131, 14 I. C. 993. 

(b) A executes a deed of gift of immoveable proi»erty in favour of B. At the date 
of the gift the property is in iKissession of C who claims to hold it adversely to A. B 
sues C to recover pos-session of the property from him, joining A in the suit as a party 
defendant. A by his written statement admits B's clatm. C contends that the gift is 
void, inasmuch as A was out of possession at the date of the gift, and no poascssion was 
ever given to B. The gift is valid though no possession was delivered by the donor to 
the donee. Their Lordships of the l*rivy Council said ; “ But it must be observed that 

in this case the dispute as to the validity of the gift is not between the donee and the 
donor. The person who disputes it claims adversely to both. The donor has done all 
that ahe can to complete the gift and la a parly to the euit, and admits the gift to be complete.” 
Kalidaa v. Kanhaya Lai (1884) 11 Cal. 121, 11 I. A. 218, a case under the Hindu law, 
followed in Mahomed Bukah v. Hoosein Bibi (1888) 16 Cal. 684, 701-702, 15 I. A. 81, 
case under the Mahomedan law.] 

125. Writing not necessary. —Writing is not necessary to 
the validity of a gift either of moveable or of immoveable 
property (/). 


(e) Bahim Baksh v. Muhammad Hasan (1888) 
11 All. 1, 10; Antvari Begum v. Xtzam-ud- 
din (1SB8) 21 All. 105, 170, 171. 

(/) Chaniaaheb v. Oangabai (1021) 45 Uom. 1206, 


64 l.C. 21. 

(g) In Kumar-un-nissa Bibi v. Hustaini Bibi 
(1880) ;l All. 267, the Privy Council up¬ 
held a verbal gift. See also BaiUie, 500 
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Ss. 122-129 (Chapter Vll) of the Tranufer of Property Act, 1882, deal with gifta. 
By 8 . 123 of the Act it i» provided that a gift of immoveable property must be effected 
by a registered instrument signed by the donor and attested by at least two witnesses, 
and that a gift of moveable property may be effected either by a registered instrument 
signed as aforesaid or by delivery. But the provisions of s. 123 do not apply to Mabo- 
medau gifts (see s. 129 of the Act). A gift under the Mahomedan law is to be effected 
in the manner prescribed by the Mahomedan law (s. 126). If the formalities prescribed 
by that law (s. 126) arc complied with, the gift is valid even though it is not eff«®ted 
by a registered iiistruiucnt, and though, w licie effected by*an insti uineiit. the instrument 
is not attested (A) But if the forniulities are not complied with, the gift is not valid 
even though it raa\ have been effected in the munner piesmbed l)_\ s. 123 of the 
Transfer of Property Act See notes to s 12(». 

126* Necessary formalities. —Tt is essentiul to the validity 
of a gift that there should lie'¬ 


ll) a declaration of gift by the donor ; 

(2) an acceptance of the gift by the donee, either im¬ 

pliedly or expressly; and 

(3) that the gift should be accompanied by a delivery 

of possession such as the subject of the gift is sus¬ 
ceptible of {}), or. as stated in a recent ease by 
the Privy ('ouiicil, • the taking of possession of th(' 
subject-matter ot the gift by the donee, either 
actually or constructively ’ (y), 

, Registration does not cure the want of delivery ot 
possession. 

LA e\ci utch a deed oi gift of <i dwelling house In'longing to him in iavoiii of Ji 'I’he 
deed i*. dul^ rcgisteicd. hut no sort of posscsioii is di In cud to II In gift is iikoiii 
plete, and therefore void. Mot/uhlin \. Mahnnud Suhth (1SS7) 11 Horn .117. J'^iiinl 
V. Itaniji 23 Horn 6S2 . I ahazullali \ lloifajKiti (MM»7) 30 Mail .llUJ 

It has been stated .ibove (s 12.1) that writing is not iici('ssiii\ to the validitv ot a 
gift. But if there be an instrument of gilt, the instiiinient, in older that it may be 
admissible in evidence, must, if it relates to iwmoilahlc projiritv, be logistercd, not 
under the provisions of the Transfer of I’roiH-ity Ait, for those jirovisions do not applj 
to Mahomedan gifts [see s. 12.1 abccve |, but under the Begistration Ac t. 1908 : see Regis¬ 
tration Act, s. 17 (a) and s 49. 

Coiislnuhve jfosucsium — Where a donor makes a gift of the lorpps oi a property, 
but reserves the usufruct to himsclt and continues in physical possession of the property, 
the payment by the donee of Government levenue after the date of the gift in respect 
of the property amounts to construchie possession of the property on the part of the donee, 
and the gift"is completed by such possession (k). 


(A) Karam Jla/n v (19111) .IH All 

sr. IC 14 

(i) Sad%k IlimaiH v Ilaxhim Ah (IHltt) 4.1 I A 
21A 221-222, .18 All 627, 645-646, JO I C 
104, Khajuorooriuha v Itouihan Jehan 
(1876) 2 tal 184 197, .1 1 A 291, 307 , 
Chauahn Mehdt liamn v Muhammad 
/lattan (1900) 28 All 4*19,449,3! 1. A 68, 


7 t, I itru J’ra^arin v hhandi Htbi (1922) 
4') C ul 68, 75 1 0 :119. (’22) A.C. 422. 

(j) Moluimmad v Fakhr lahan (1922) 49 I. A- f- 
105, 209, 44 All 301, 315, 68 1 C. 354,., 
(’22) A P. (’. 2S1 ‘ 

(A) (1022) 40 I A 19.5, 210, 44 All. 301, 310,08 
1. C, 264, (*22) A P (' 281, mpra 
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Hcd., 482; Baillie, 520-522. “ A gift cannot be implied. It must be exprcsn and 

unequivocal, and the intention of the donor must be demonstrated by his entire relin¬ 
quishment of the thing given, and the gift is null and void where he continues to exer¬ 
cise any act of ownership over it ” : Macnaghlen, p. 51, s. 8. 

Burden of proof .—“ By the Muhammadan law a holder of property may in his life¬ 
time give away the whole or part of his property if he complies with certain forms ; but 
nit is incumbent upon those who seek to set up such a transaction to show very clearly 
that those form.s have been complied with. It may lie by deed of gift simply [that is 
hiba], or by deed of gift coupled with consideration, that is, hiba-bil-iwaz {as to which 
see 8. 141]. If the former, unless accompanied by delivery of the thing given, so far 
as it IS capable of delivery, it is invalid. If the latter (in which case delivery of posses¬ 
sion 18 not necessary), actual payment of the consideration mu.st lie proved, and the 
bonn fdr intention of the donor to divest himself jrraBaeiih of the property, and 
to confer h iijion the donee, must also be proved " (i). As to the reason why clear proof 
of i omphanci' with th<* formalities is necessary, sec the notes to s. 121. 

A declaration b_> the donor in the deed of gift that possession has been given binds 
the heirs of the donor (m). 


Suhse(fUf III dehimj- Where jiosse.ssion is not delivered at the time, of gift, that is 
at the time o( deelamtion and aeeeptanee, it may be delivered subsequently, but the 
gilt cloe.s not become complete until then (n). 

iSs 127 and J2S de.il respectively with the mode of ilelivery of possession in the 
I'ase of (I) immo\ cable property. and of (2) iiu’orfioreal property and actionable claims. 

I26A. Gift through the medium of a trust.—A gift may be 
made thioiigli the incdiuiu of a trust. The same formalities 
arc necessary for the validity of such a gift as those for a gift to 
the donee direct (s. 126), with this difference that the gift 
should be accepted by the trustecfi, and possession also should 
be delivered to the trustees (o). ' 

l.-l. a Sluah Mahomcduii. executes a deed pm porting to transfer certain immoveabiu 
piopertics to IJ, (' and ]> as trustees lor the benefit of hi.s wife and children. The deed 
is executed by - I and it is registered. It is not e\e( iited In B. (' .ind li o> any of them. 
None of the properties is transferred to the names of the trustees, and A continues to 
be in receipt and enjoyment of the reiit.s as before. Hero there is no acceptance of the 
trust by' the trustees, nor is tliere any delivery of j)os.session to the tru.stoes. The gift is 
therefore void ; Sadik- Ilusiun v. Unnhim Ah (lOlti) 4.‘1 I. A. 212. 218-224, 38 All. 627, 
642-648. .36 I. C 104]. 

The introduction of trustees is mcrel^^ the employment of marhinery whereby the 
gift 18 carried into efTcet (p). Acceptance of a trust by trustees is indicated by their 
executing the deed of trust. In the ease put above, the deed yvas not executed by the 
trustees, antThenee there yyas no aceeiitanee. 


(0 Chaudhn Mehdi Ua'^nv \. Muhammad 
Jlauin (JOOO) 28 All 439. 448-449. 3 5 I 
A. as. 7.1, KhajooroumAka \ Roimhav Jrhait 
(1876) 3 1. A. 291. 307, 2 Cal. 181. 197, 
Sadtk Hamiii v. Hanhim Ah (1910) 43 l.\ 
212, 221. 38 All. 027. n4.'i-040, 30 1 


104. (luUnH Jnfrr y. Maxhidvi (issi) 
5 Jloni. 238, 242 

(m) Miiluimmiid MumUiz y Zubatda Jan (1880) 

11 All. 400. 10 1 A 205. 

(n) MacnaKhti'n, ]i. 50. s 4; Tlalllie, Pait 11. 

207 . 43 I A 212. 222-223. 38 All 627 
640-047, 36 l.C. 104, napra , Manlam y. 


Mania Uaknh (1924) 40 All. 200. 262-203, 
78 J. r 222, ('24) A.A .!(I7. 

(o) Sadd JhiKain \ Uahuhim .-l/» (1916) 43 

1 A 212. 218-224. 38 All 627, 642-048, 
30 !.(’ 104; Mmmabhai v ynroohbhai 

(1904) 29 lloni. 207. 274-270 fa Khoja 
. Jainabai v. Setrui (1910) 34 ilnia 
004, 6 I.C. 513 . CmamaUy v. Vvrnmbhai 
(1911) 36 Bom. 214, 2."i9-200, 12 I.C 22.5 
|u Khoja case); Ram Charan v. Rahma 
Hfqam (1916) 42 CnI 933, 938, 30 I.C. 
686 (n rase of wakf) 

(p) 42 Cal 933, 938, 30 I.C. 080, qupra. 
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I27* Delivery of possession of iimoveable property*—(7) 
Where donor in possession. —gift of immoveable property of 
which the donor is in actual possession is not complete, unless 
the donor physically departs from the premises with all his 
goods and chattels, and the donee formally enters into 
possession {q). ^ 

(2) Where property let out to tenants. —gift of immove¬ 
able property which is in the occupation of tenants may be 
completed by a request by the donor to the tenants to attorn 
to the donee (r). 

(d) WJiere donor and donee both reside in the property ,— 
No physical departure or formal entry is necessary in the case 
of a gift of immoveable property in which the donor and the 
donee are both residing at the time of the gift. In such a case 
the gift may be completed by some overt act by the donor indi¬ 
cating a clear intention on his part to transfer possession and 
to divest himself of all control over the subject of the gift (s). 
This rule has been applied mainly io cases in which the donor 
stands in loco parentis to the donee {t). 

(4) Gifts as between husband and wife. —The rule laid 
dowm in sub-sec. (3) applies to gifts of immoveable property 
by a wife to the husband {u), and by a husband to the wife, 
whether the property be one which is used by them for their 
joint residence {v), or is let out to tenants (w). The fact that 
the husband continues to live in the house or to receive the 
rents thereof after the making of the gift to the wife will not 
invalidate the gift, provided that the rents are collected by 
him as her manager {x). 

^Illustration of subsection (3).—A Mahomedan lady, who had brought up her nephew 
as her son, executed a deed of gift in favour of the nephew of a house in which they were 
both residing at the time of the gift. The donor did not physically depart from the house 
either at the time of the gift or at any subsequent period, but continued to live in the 
house with her nephew. The property was transferred to the name of the nephew, and the 
rents were recovered in his name. Held that the gift was complete, though there was no 
formal delivery of possession : Ilumera Btbi v. Najw-unntssa (1905) 28 All. 147.] 

Gift from husband to wife. —In Amina Bibi v. Khatija Bibi (y), the gift was from a 
husband to the wife, and the gift consisted of a house in which the husband and wife 
lived together, and of a chawl (adjoining the house) w'hicb was let out to tenants. Sir 
M. Sausse, C.J., said; “ In my opinion, the relation of husband and wife and hia 


Macnagkten, p. £31, Prec. XXII. 

(r) Shaik Ibhram v. Shaik Stdeman (1884) 0 Bom. 
146, 150; Bibi Khavrr v. Bibi Hukhia 
(1005) 29 Bom. 468, 477 ; Khajooroonitsa 
V. B^than Jehan (1876) 2 X^l. 184, 107 
3 I A 261 308. 

(si Shaik Ibhram v. ShaUc Suleman (1884) 9 
Bom. 146; Abdul MajWchan v. Busseinbes 
(1920) 22 Bom. L. R. 229, 55 I. C. 0.52. 
(n Humera Bibi v. Najam-un-nissa (1905) 28 
All. 147 [aunt to nephew]; Bibi Khaver 
V. Bibi Bukhia (1905) 20 Bom. 468 [gift 


to daughter-in-law and her children]; 
Kandath v. Musalxam (1907) 30 Mad. 305 
[mother to daoshter]. But Bee Bava 
Sahib V. Mahomed (1806) 19 Mad. 343. 
(u) Macnaghten, p. 51, s. 0. 

(t>) Antina Bibi v. Khatija Bibi (1864) 1 Bom. 
U. C. 157; Azim-un-nissa v. Date (1S68> 
6 Mad. H. C. 455. 

(u) Emnabai v. Hajirabai (1888) 13 Bom. 362. 
(z) 1 Bom. H. C. 157, 162, supra; 18 Bom. 36^ 
354-365, supra. 

(y) 1 Bom. H. C. 157, 162, supra. 
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legal right to reside with her and to manage her property rebut the inference which in 
the case of parties standing in a different relation would arise from a continued residence 
in the house after the making of the hiba (gift), and in the husband generally 
receiving the rents of the chawl annexed to the house. ” 

1284 Delivery in case of incorporeal property and actionable 

(Jaims.—When the subject of the gift is incorporeal property 
or an actionable claim, the gift may be completed by any act 
on the part of the donor showing a clear intention on his part 
to divest himself in praesenti of the property, and to confer it 
upon the donee. 

[(a) A gift of (iovermnent promissory notes may be completed by endorsement 
and delivery to the donee: Sauvb Ihnjad Alleykhan v. Muhumdee Begam (1867) 11 
M.I.A. 517, 544. 

(b) A gift of zamindan rights, bold under Government, may be completed by muta¬ 
tion of names in the books of the Collector : Sajjad Aluinid Khan v. Kadri Began (1896), 
18 All. 1. 


(c) A hands over to his wife a receipt passed to him by a bank in respect of money 
deposited by him with the bank, and says “ after taking a bath I will go to the bank 
and transfer the pajiers to your name The receipt contains in the margin the words 
" not transferable.” A dies before the transfer is effeeted. The gift is not complete : 
Aga Mahomed Joffer v. Konisom Beehev (1897) 25 Cal. 9, 17. The receipt being f‘ not 
transferable,” the donor's right to receive the money from the bank cannot be trans¬ 
ferred by a mere delivery of the receipt ] 


Ah regards deliveiy of jio.ssession. a distinction ought to be drawn between cases 
where from the nature of tlie subject of the gilt actual possession could not be given to 
tlie donee and eases where such po.ssession could be given to the donee {z). “ There is 

no doubt that the principle of Mahomedan law is tht po.s.session "is necessary to make 
a good gift, but the question is. possession of what '• If the donor does not transfer to 
the donee, so far as he ran, all the possession which he can transfer, the gift is not a good 
one. As we have .said above, there is, in our judgment, nothing in the Mahomedan law 
to prevent the gift of a right to property'. The donor must, so far ns if is possible for 
him, transfer to the donee that which he gives, namely, such right as he himself has; 
hut this does not imply that where a right to property forms the subject of a gift, the gift 
will be invalid unless the donor transfers what ho himself does not possess, namely, 
the corpus of the jirojxTty. He must evidence the reality of the gift by divesting himself 
so far as he can, of the whole of w’hat he gives ” (a). Thu.s in Mahomed Buksh v. 
Hosseini Bibi (b), their Lordslup.s of the Privy Council iii upholding a gift of an undivided 
share in the estate of a deceased Jlahoniedan by an heir of the deceased to her eo-lieirs, 
observed : “ In this case it appears to their Lordships that the lady did all she could 

to perfect the caniemplated gift, and that nothing more was required from her.” In fact, 
ill considering the question of delivery of possession, regard must be had to the nature 
of the property which forms the subject of the gift. If the gift be of a share of inheritance 
not yet divided off, as in the Privy Council case cited above, it is impossible for the 
donor to deliver actual pos-session of the share, and the gift may then be completed by 
any act on the part of the donor which may have the effect of transferring the ownership. 
And this, it was held by their Lordships, was done by the donor in the ease cited above. 
It must, however, be noted that in that case the gift was by an heir to a co-heir (s. 134). 


10 Cal. 1112. 
(a) Animri Bequw 


poor Muleka (1881) 
yizam-vd-din-ifha (1800) 


21 All.lO.'i, 170-171. 

(6) (1888) 15 Cal. 684 L. B. 15 I. A. 81. 
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J29. Gift to a minor by his father or gfuardian, —No change 
of possession is necessary in the case of a ^ft by a father to 
his minor child or by a guardian to his ward (c). 

Hed,, 484 ; BaMte. JiSS , Macnaghteiif p. 51, «. 9. ‘ Where there ib on the part of 

a father or other guardian a real and bona fide intention to make a gift, the law will be 
aatisfied without change of posvession. and will presume the subsequent holding of tit 
property to be on behalf of the iniiior ’ lo Beng. L B. 07. 78, L B 2 f. A 87,104. 

The guardian leferied to in this seitioii is the guardian of the j.troj>erly of a niinoi. 
The following persons aie entitled in order to the gtianliaiiship ot the property of a 
minor, namely. (1) the iathei, (2) hi«< e\ccutoi, (3) the fathei's fnthei and (4) his exe¬ 
cutor. The mother is not in law tlie guaidiuii of the piopert\ of hei infant child , hence 
a gift bj a mother to her uifant child dom requiie transfei of possession fioiii ller to the 
child's father, and. if the father be dc>ad. to his e\ei iitoi. and if th(*re be no executor, to 
the child 8 father s fathci. and if bt be dead, to his executoi But if there he none of 
these, no change of possession is netessnii iii the case of a gift b\ a inotlmr to her infant 
child, or in the case of a gift In am othc*i ptuNon to a iniiioi under Ins can* (s 130) 

130. Gift to a minor by a person other than his father or 

guardian. —A gift to a minor or to a lunatic by a person other 
than his father or guardian may he completed by delivery of 
possession to his guardian, . * 

‘‘When [the doiieel is a nunoi oi in'iiic, the iiglil to lake possession loi him he 
longs to his guardian, whci is tnst his fathi i then hw tathci s executoi then Ins giaiid 
father, then his executoi H tlnic In* none of tin si posses-ion iiia\ he taken for the* 
minor b\ anj person undei whose pown In inii\ hHjqien to he (s 2(>2 B) Jifiillu. ,>39 
Hed., 484, Mat naqhtni p 'il *- Ht OI loiiisi. no c hanei of possession is nei essarc 
where the guardian himself IS tin donoi (s 12'l) 

131. Gift to a bailee.- Where the subject ot the gift is 
already in the possession ot the donee as bailee, the gift may be 
completed by declaration and acceptance, without formal 
delivery and posses^'ion. 

[(a) 4 gift of .1 pio]ieit\ in tin* ]iosscssion of a hailcc* Ic s-c i, pledgee, oi nioitgagc*c* 

may be completed without foiiii.i' tiausfei ot ])ossChsion Ii<d . ihi , limUie.o'l'Z 

(b) A makes a gift of i bouse to a servant in his emjilo^ foi the collection of untb 
There IB no evidence of .im ovc>rt in t showing transtei of possession of the property.’ 
The gift IS void, for a seivant or .in ,igenl foi the c nllec tioii ot rents euiinot he said to be 
m “ pohseBsion ’ of tin /lomc of which he collects the lents . Valayat Honaetnv. 
Mamarm (1879).'>(’. I. K 91 3 

132* Mushaa defined. -Mmhaa is an undivided share in 
property whether moveable oi immoveable. 

133. Gift of mushaa where the property is indivisible.—A 

valid gift -may lie made of an undivided share [mushaa] in 
property which is not capable of partition. 

I A, who owns a houae, makes n gift to B of the hoUHe and of the light to use s stair- 
• caae held by her jointlx w ith the ow ner of an adjoining house. The gift of A*b undivided 
share in the staircase, though it is a gift of a rniiskaa. is valid, for a staircase is not rapthle 
of division; Kamm Husain v. Shanf vn Nissa 118831 5 All. 28.^» 1 

<t) Ameeioonusa ^ Abadoomesa (187'>) l.l llcng i Abmad Baksh om*) .t\ ful HO,‘VlO 

L B 67, 7H, 2 I A 87 104 Falma J iln 
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134. Gift of mtishaa where the property is divisibIe.--A 
gift of an undivided share {mushaa) in property which is 
capable of partition is invalid {jhsid), but not void {hlxtil). The 
gift being invalid, and not void, it may be perfected and ren¬ 
dered valid by subsequent partition and delivery to the 
2lonee of the share given to him [ill. (a)]. 

Exceptions .—A gift of an undivided shaife, though it be 
a share in property capable of division, is valid from the moment 
of the gift, even if the share is not divided off and delivered 
to the donee, in the following cases :— 

(1) where the gift is made bv one co-heir to another 

(ill. (b)J; 

(2) where the gift is ol a share in a zemindari or taluka 

[ill. (c)]; . _ 

(3) where the gift is of a share in freehold property in 

a large commercial town [ill. (d)]; 

(4) AVhere the gift is of shares in a land company {d). 

C(a) .1 makes a j»iit (if liei undivided shaie ni certain lands to Jt, The share is 
not divided off at th(> tune of frift, but if is sitlisfi/uentb/ separated and possession thereof 
is delivered to H. The fiift, thoiipli invalid in its inception, is validated by suhaequent 
delivery of ]>ohsession : Muhamin<ul Jliunfdz v. Zuhatdu Jon (1889) 11 All. 460, 16 
I. A. 205 ; Mahumfd v. ('otjr*rhai, 6 Horn. L. K. 104:1; Mohih I’lloh v. Abdul ivAoiiit (1908) 
.30 All. 250; Abdul Aziz v. FoUh Miihoniid (m\) 38 Cal. ,")18, 9 I. C. 6:i5. 

(b) A .Malioiiiedaii female dies leavmj; a motlier, a son and a daughter as her 
only heirs. The mothei may make a valid iiift of her undiMded share in the inheritance 
to the son, or to the daughfer, or jointlN to the son and daughter : Mahomed Buksh v. 
IJonnfini liiht (1888) 1.5 Cal. <>84, 701. I.") 1. A 81. 

(e) A, Ji and C are eo-sharers in a certain zemindari. Kach share i.s separately 
assessed by the (loverninent, and has a separate number in the Collector’s books, and 
the proprietor of each share is entitled to collect a detinite shaie of rents from the ryots. 
A makes a gift of his share to Z irithoul a partition ol the zcniindari. The gift is 
valid, for it is not a gift strictly of a mushaa, the share being definiJe and marked ofl 
from the rest of the property : Ameeroontssa Abadaonmsa (1875) l.> B. L. R. 67, 2 
I. A. 87 ; Abdul Aziz v. Fateh Mahomed (1911) 38 Cal. 518, 9 I. C. 635 ; Jtvan v. Imtiaz 
(1878) 2 All. 93 ; Kasim v. iShaiif-un-Nissa (1883) 5 All. 285. 

(d) A, who owns a house in Rangoon, makes a gift of a third of the house to B. 
The gift is valid, the projiertj'^ being situated in a large commercial town : Ibrahim 
Ooolam Ariffy. Saihoo (1907) 35 Cal. 1, 34 [. A. 167. 

(e) A, a partner in a firm, makes a gift of his shale of the partnership assets to B. 
The gift is not valid unless the sharo is divided off and handed over to R; Hedaya 
483 ; BaiUie, 529-530. J 

Hed., 483-484; BaiUie, 523-530. “ A gift of part of a thing which is capable of 
division is not valid unless the said part is divided off and separated from the property 
of the donor; but a gift of part of an indivisible thing is valid,” the reason being that. 


(d) Ibrahim Ooolam AHff v. Satboo (1907) 36 <’al. 1, 341. A. 
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■the thing being indiTuible, a complete seisin is altogether impracticable, and hence 
<an inomnplete seisin must necessarily suffice, since this is all that the thing admits of : 
Hed., 483. 

• 

The term mvshaa is derived from ahuyuu, which signifies confusion. An undivided 
'share is called mttahaa, because of the confusion that might likely arise in the enjoy- 
' ment of the property if a gift were made of an undivided share in the property by oa§ 
• op-sharer to a Granger. No such confusion can arise, if the gift is by one co-sharer to 
- another co-siorer. Hehce the rule of the Hanufi law that when property held by several 
co-sharers is capable of partition, the gift of an undivided share in that property in 
'favour of a stranger does not take effect until the share is divided off from the rest of the 
•property, and possession thereof is delivered to the donee. “ Seisin in cases of gift is 
expressly ordained, and consequently a complete seisin is a necessary condition Hei., 
483' 


In Muhammad Mumlaz v. Zubatda Jan, upon which illustration (a) is liased, their 
Lor-iships of the Prii-y Council said ; “ The doctrine relating to the invalidity of gifts 

• ot mushaa is wholly unadapted to a progressive state of societ>, and ought to be confined 
within the strictest rules.” This principle wa.s applied by tlieir Lord.ships of the Privy 
'Council in the case cited in ill. (d). 

In a Madras case (c), Benson, J., observed that the doctrine of mu/thnm did not ajtply 
.in the Madras Presidency, but it was held in a later case that that view w as erroneous (/). 

The rule laid down in this section applies to gilts and not to transfers for consi- 
' deration ig). 

Shiah lam. —A gift of an undivided share is valid, though it be a shaie in property 
•capable of partition (h): Bailhe, Part IT, 201. 

135* Gift to two or more donees* —A gift of property 
wliich is capable of partition to two or more persons jointly is 
invalid, but it may be rendered valid by subsequent possession 
on the part of each donee of a specific portion of the property. 
This rule does not apply to the case mentioned in the third 
exception to s. 134 (i), nor, it is conceived to the cases mention¬ 
ed in the other exceptions. 

£.'l makes a gift of a house to B and (' without mukiiig any division of the property 
at the time of the gift. Subsequently Z? and f divide the property, and each takes pos¬ 
session of a specific portion. The gift becomes valid by subsequent division and pos.ses- 
-sion.] * 

Hed., 485 ; Bailli?, 524. 

* 

' Shiah Zn«’.—^^nder the Shiah law a gift oi projicrty to two or more donees is valid, 

though no division is made cither at the time of the gift or subsequently : BaiUie, Part 
II, 205. 


(e) AlaH Koya v. Mussa Koya (1901) 24 Mud. 
518. 

(/) Vahaeulah v. BoyapeUi (1007) 30 Mad. 510. 
(g) Athtdbai v. Abdulla (1006) 31 Bom. 271. 


(A) Sadik UuKttin v. Baihini AH (1016) 43 I. A. 

212, 221-222, 38 AU. 627, 646. 36 I. C. 104. 
(i) Ibrahim Goolam Anff \ .Saiboo (1007) 35 Cal. 
1, 34 1. A. 167 
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136* Gift in futoro*-— A gift cannot be made of any¬ 
thing to be performed in futuro [ills, (a) and (b)], nor can it be 
made to take effect at any future period whether definite [ill. (c)] 
or indefinite. 

[(a) A makes a gift to £ of ‘ the fruit that may be produced by bis palm tree 
this year.’ The gift is void as being a gift of future property : Bnillie, 616. 

Note. —It is assumed in ill. (a) that the palm tree belongs to A ; hence A cannot 
make a gift of the fruits that may be produced without at the same time making a gift 
of the tree, and this explains ill. (b), assuming that at the Jaghir village in that case 
was alienable and divisible. But if the tree docs not belong to A, and all that he is- 
entitled to i.s the right to receive the fruits when produced, there is not the slightest 
reason wdiy A cannot make a valid gift of the right, and this explain.? ill. (d). 

(b) A Mahomedan executes a deed in favour of his wife purporting to give to the 
wife and her heirs in perpetuity Rs. 4,000 every year out of his share of the income of 
certain Jaghir villages. The gift is void, as being a gift of a portion of the future revenue 
of the villages: Anitul yissa v. Mir yumrldin (1896) 22 Bom. 489. If the Jaghir 
be alienable and jiartible, the gift should be of the donor's ehare in the village and not 
merely hia share of the imome. But if the Jaghir be not alienable or partible, and all 
that the donor is entitled to is a sjiecified share of the income, the donor, it is submitted, 
may make a va^jd gift of his share of the income. See ill. (d) below and the note to ill. 
(a) above 

(e) --I executes a deed of gift in favour of B, containing the word.? “ so long as I 

live, 1 .shall enjoy and posse.ss the properties, and I shall not sell or make gift to any one, 
but after my death, you will be the owner.” The gift is void, for it is not accompanied 
by delivery of possession and it is not to operate until after the ileath of A : Yusuf AH 
V ('ollertor of Tippet ah (18S2) 9 C'.al. 138. See also Chehlceiie Kutti v. Ahmed (1886) 
10 Mad. 190, at p. 199. 

(d) .1 IS entitled to receive a .sfH'cificd share in the offerings made by pilgrims at a 

certain shrine. .1 may make a valid gift ot the right to receive such share. Here the 
thing gifted is ” the right of the donor to receive a fixed share in the offerings after they 
have been made’’ (soc s. 122): Ahinuil-itd-Din v. Jlahi Bakhsh (1912) 34 All. 465, 14 
I. C. 587 ; Anwari Begum v. yizam-ud-Din Shah (1896) 21 All. 165, at pp. 170-171. See 
note to ill. (a) above ] 

Macn'ighlen, p. 50, ss. .3 and 5; liailhe, 510; Chekkone Kutti v. Ahmed (1887) 10' 
Mad. 196, 199 [future indefinite period). The rule set forth in this section is based on 
the principle that the object of the gift must be in existence at the time of the gift t 
Baillie, 510. 

« 

137. Contingent gift. —A gift cannot be made to take 
effect on the happening of a contingency (j). 

“ A gift must not be dependent on anything contingent, as the entrance of Zeyd^ 
or the arrival of Khalid ” [BaiUie, 616-516, 649-560]. A'gift by a Shiah Mahomedan to 
A for his life, and, in the event ot the death of A without leaving male issue, to B, is 
as regards B a contingent gift, and therefore void (i). In a Privy Council case 
a gift was made by a Shiah Mahomedan to hia wife for life and after her death to such 

■I II ■ ■ ' ■ ' — ■ ■ ■ ' ■ I W ' 

(i) Maciuighten, p. Ofl, s. 3 ; BalUlc, 1>16-516; Abdul I (it) Casamally v. Currvmbhai (1911) 36 Bom. 214, 
Karim v. Abdul Kayum (1906) 28 257- 268,121.0.220. 

All. 342, 34.'i. 
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of Itis cliiidren aa may be living at his death. Their LurdshipH observed that the ^ift 
to the children was contingent, but they refrained from expreusing any opinion as to 
its validity (J). • 

As to alternative bequests, see s. 108 A. H 

I38, Gift with a condition* —^When a gift is made 
subject to a condition which derogates from the completeness 
of the grant, the condition is void and the gift will take effect 
as if no condition were attached to it. 


C^a) Life>estate.— A makes ii gift of a house to It during tlie life of B. The 
condition that .-1 shall have the hou«e for lif^ is void, and he takes an absolute intcreat 
in the property as if no condition were attached to tl\e gift. An Arnree [gift for life] 
is nothing but a. gift and a condition . and the condition is invahd"- UeAaya, 489. 
“Neither gifts nor chanties arc affected by being tu coinpanied with an invalid condi¬ 
tion. because the Prophet approved ot Amrcei [gifts for life], but held the condition 
annexed to them by the grantor to be void tlrdtiyo. 4-S8 ; Jiatllie, till. 

Under the Hanafi law a sirantee of a lite-estate takes an ahsohito estate (m). 
The same rule njiplios to a testamentary gift ; thus a to .1 for life operat«*sa.s an 

absolute beque.st of the property to .-1 (w) The creation ol a life-interc,st is allowed by 
the Shiah law (v) ; .\nd so also, it would seem, by the Shaffei law (ji) .Sec s. 44 above. 

(b) .4 makes a irift of (Joveniment j)romi.ssor\ note.- to B, on comlition that 
B .should return a fointfi putt of thf nott-.s to .1 after a month. The condition is void 
and B takes an ubsolute interest iti the notes : see liatlln. .o47 , lied. 4.88. [Here the 
eonriition relates to tin* rrturn of a part ot the <orpu--<.) 

(c) -4 makes a gift of his mansion to H on (ondition that he shall not sell it, or 
that he shall sell it to a paiticiilar individual, or that li shall gi\e sotne part of it in iu>az 
or exchange. The condition is void, and B takes an absolute estate in the mansion: 
Bttilhr. .047 ; Mouln AInhntimiud v Fiilioiti Jiihi (ISH(i) 12 I. A l.’il) See s. 13!(. 

(di -1 makes a "ift ot certam iirojH'rty to It It is provifled liy the deed of gift 
that B shall not transfer the p’'oj>ert\. 'I’hc restriint against alienation is void, and B 
takes the jiroperty absolutelv : Jiahn Ltd v tthouAinni ha.s (11122) 44 .All. (>33, ('22) 
A. A. 205, 70 1. 84. See 'fransfer of Propertv Act. 1882, s 1(1.] 

Hcd.. 4H8-481J. Bdiilie, .54(>-,549. " When one has made a gift and stipulated for a 

<-ondition that is ftistd or invalid, the gift is valid and t)ie condition void Baillte, 
.>40. In the illu.stiations to the .seilion, the (ondition is 'Phe condition in the 

ilUistrations to s. 130 has Ik'cii held not to fie fuse/ 

Li-fe-estates may be created by a wakf. —See s KiO below. 

139* Condition in the nature of a trust. -Where property 
is transferred by way of gift, and the.donor does not reserve 
the dominion over the corpus of the property nor any share of 
dominion over the corpus, but stipulates simply for and ob¬ 
tains a right to the rccurrirtg incorm during his life, the gift 


(i) Hmiik IJtimitn \ lliofum Ui (1010) 4.1 1 'A. 

21g, 210-220 . 58 All 027, 04 ’.-<i44. :50 I <:.104 
(wi) Siramudiu \ Atuh'l ftnfiif (1888) l!i 15om 
204, 27.'» .illlniicil on iipjN-»l to P. (’. .siib- 
iioniin*' , AMtil Citfitr v yuamudtn (1802) 
17 Hoin 1,10 1. A. 170,178 to the last 
ilceisiion, we Hahomed Ibrahim v AbdiU 
• IjatiJ (101:5) 57 ISoin. 447, 4.'iK. 17 1. C. 

080 Abthtdla V Mahomed (lOO.'t) 7 Horn 
fj ft .10(5, Mahomed Shah v. OfccM 


TriiHlee of ilenffiU (1900) :16 (;al. 431. 2 T. 0. 
202 , Saleman v Dorah Ah (1882) 8 1. A. 
117, 122 

(/() Abdal Kanm v. Abdul Qayam (1900) 28* AU. 
;(42. 

(o) Hanot) Hegum v Mir Abed Alt (1008) 32 

Kom. 172. 

(p) Mahmnttd Ibrahim v Abdul Latif (1013) 37 

Dom 447, 4r>8, 17 1. C. 680. 
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and the stipulation are both valid. Such a stipulation is not 
void, as it does not provide for a return of any part of the corjms 
as in s. 138, ills, (b) and (c). The stipulation may also be 
enforced as an agreement raising a trust, and constituting a 
valid obligation to make a return of the proceeds during the time 
stipulated. It was so held by the Judicial Committee of the 
Privy Council in Nawab Umjad Ally v. Mdhumdee Begam (q) 
[ill. (a)] which was a Shiah case and in Mohammad v. Fakhr 
Jahan (r) which was a Sunni case. 

The principle of the above decision has been extended by 
the Indian (Courts to cases in which the gift was made subject 
to the condition that the donee shall pay the income to a 
person or piTsons nominated by the donor during the life of 
such person or persons [ills. (6) and (c)]. 

[(a) A traiisfoi - and ondtn‘■cs (>o\( iiiiik iil ]»i()iin>-v()r\ noteh jntn the name oi 
hiti son li, ami deliv t is tin in to /I a. a fjitt, A*ith a condition that ii should pay the income 
thereof to i duiiiif' his life Botli the gift and the condition are valid, and B is bound 
to pay the income to 1 dining I s life , J\au'ab I mjad 4//y v. Mohuwdee Beqam (1867) 
11 M. 1. A. 517, 547 54S. a Shiah casc' The same jiiimiple applies to a ititt by a Sunni 
Mahoniedan • Mofmnimat! \ t'al/n Jahan (]{I22'' 4*1 1 \ 1*15. 44 All 301, 68 1 (''.254, 
(’22) A 1*C 231. 

(b) .1 makes a gilt oi his house to ho son B \utli a (ondition that B should give 

the ineonie of one third of tlie house to 1 s grandson ( duiing Cs life Both the gift 
and the condition aie valid, <ind B is bound to ])av the income to (' during (' s lifetime : 
LahJan\ l/M/wma/m/(1012) 34 All 47S, 1(> I ( 10.'), n Sunni case 

(c) 1 makes a gift ot certain propeitv to liei -.on B with a ( oiiclition that B should 
pay out ot the income thereof Its 40 evciy vc‘ai to (' duiing < s life, and divide the le- 
maining me cone eciiially between him (B) and 1) dining 1) s hfc' Both the gift and the 
condition are valid, and B is bound to pav I’s 40 pei aiiiium to ('and divide the remain¬ 
ing income equally between himself and J) until i> s death TatalaUjhai v Imatiyaj 
Begam (lOKi) 41 Bom 372, 3f) 1 ( Oti, a Sniini c .ise ] 

The transaction in «m< li of the above lilusti.itions is m suhst..n(e a fnha ha Jiart-ul 
iwaz, as to which see s 142 below 

140* Revocation of gifts*—A gitt may be revoked by the 
donor at any time before delivery of possession. The reason is 
that before delivery there is no complete gift at all. 

A gift, may bo revoked [Expln. TI] even after delivery of 
possession, except in the following cases 

(1) when the gift is made by a husband to his wife or 

by a wife to her husband ; 

(2) when the donee is related to the donor within the 

prohibited degrees; 

(3) when the donee is dead ; * 

I (r) (1922) 49 T.A. 196, 208-210, 44 All 301. S14-316. 
Afl T n QUA A P n 9Ai 


(ff) (1867) 11 M, I A 617. 547-548. 
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(4) when the thing given has passed out of the donee’s 

possession by sale (s), gift or otherwise ; 

(5) when the thing given is lost or destroyed ; 

(6) when the thing given has increased in value, wliat- 

ever be the cause of the increase (s) ; • 

(7) when the thing given is so changed that it cannot 

be identified, as when wheat is converted into 

flour by grinding (/) ; 

(8) when the donor has received something in exchange 

{ewaz) for the gift [see ss. 140 and 141]. 

Explanation T. —-A gift may be revoked by the donor, but 
not by his heirs after his death. 

Explanation IT.—Once possession is delivered, nothing 
•short of a decree of the Court is sufficient to revoke the gift. 
Neither a declaration of revocation by the donor nor even the 
institution of a suit for resuming the gift is sufficient to revoke 
the gift. Until a decree is passed, the donee is entitled to use 
and dispose of the subject of the gift. 

Ued, 485 : Baillie, 533-537. The reason \ih\ a gift to a ^lersun other than a husband 
or wife or to a person other than one related within the prohibited degrees, may be revok¬ 
ed IS thus stated in the Hedaya, p. 485 : “ The objet t of a gift to a stranger is a return ;— 

for it is a custom to send presents to a person of high rank that he may protect the donor; 
1,0 a person of inferior rank that the donor may obtain his services; and to a person of 
equal rank that he may obtain an equivalent;—and such being the case, it follows that 
Ihe donor has poner of annulment, so long as the object of the deed is not answered, 
sirce a gift is capable of annulment." 

A gift made in favour of any of the persons mentioned in els. (1) and (2) of this 
section cannot be revoked at all, not even if the donor has expressly reserved to him¬ 
self a right of revocation. In all other cases a gift is revocable, unless the power of 
revocation has come to an end by the happening of any of the events mentioned in els. 
'(3) to (8). If no such event has happened, the donor may revoke the gift, even though 
he may have declared that he would not revoke it. The reason is that, except in the cases 
mentioned in els. (1) and 2 the power of revocation is inherent in the donor of every 
gift (u). Contrast sec. 126 of the Transfer of Property Act, 1882, vThich does not apply 
lo Mahomedan gifts. 

Shiah-law. —The Shiah law differs from the Hanafi law in the following particulars :— 

(a) a gift to any blood relation, whether wUhtn the prohibited degrees or not, is 

irrevocable after delivery of possession ; 

(b) a gift by a husband to his wife, or by a wife to her husband, is, according 

to the better opinion, revocable (Baillie, Part II, 205-206). 

V«) yihM Bandi v. Tabrya (1919) 41 All. 534, 50 (u) CtuMamaUv v. Currimbhai (1911) 30 Bom. 

I. C. 919 ; Maulant v. Maula Bakhsk (1924] 214, 255-250, 12 I. C. 225. 

40 All. 200, 78 I.C. 222, (’21) A A. 307. 

40 Maebul v. Obafur-un-nusa (1914) 80 All. 333, 

24 1. C. 34. 
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(c) A gift may be revoked by a mere declaration on the part of the donor without 
^ any proceedings in Court [Baillie, Part II, p. 206, f.n. (10)] 

141 ♦ Hiba-bil -iwaz (gift for a consideration) ♦— hiba-bil-iwaz, 
as ^stingmshed from a hiba or simple gift, is a gift for ar 
coiwideration. It resembles a sale in all its incidents (v), and. 
deliveiy of possession is not necessary for its validity (w). 
Two conditions, however, must concur to make the transaction, 
valid, namely, (1) actual payment of consideration (iwaz) on 
the part of the donee, and (2) a bona fide intention on the 
part of the donor to divest himself in prsesenti of the pro¬ 
perty and to confer it upon the donee. The adequacy of 
consideration is not material; but whatever its amount, it 
must be actually and bona fide paid {x). 

[(a) A and //, two Mahomedan brothers, own certain villages which are held by 
them as tenants-in-common. A dies leaving his brother B and a widow Some time 
after A s death. B executes a deed whereby he grants two of the villages to W. Two 
days after the date of the grant, bvt as a part of the same transaction, W executes a writing 
whereby in consideration of the grant to her of the two villages she gives up her claim 
to her husband's estate in favour of B. The transaction is a htba-hil iivaz, and it is valid 
though no possession inav have been delivered ; .see Muhammad Faiz v. Ghulam Ahmad 
(1881) All. 490. 8 1. A. 25. 

(b) A Mahomedan executes a deed in favour of his wife whereby he grants certain 
immoveable property to her i« hcu of her dower. Possession of the property is not 
delivered to the wife. The transaction is nevertheless valid as a hiba-bil-twaz : 
Muhammad Esuph v. Pattamsa Ammal (1889) 23 Mad. "O.J 

Distinction between fnba and hiba-bil-iwnz.--The following are the two main points- 
of distinction between a hiba and a hiba-bil-iwaz :— 


(1) no delivery of possession is neees.sary to validate a hiba-bil-iwaz, as it is to- 

validate a hiba or simple gift; 

(2) a hiba•bil-iicaz once completed is in no case revocable : a hiba, though com¬ 

pleted by posseasion, is revocable except in certain cases [s. 140]. 

Though a transaction may be described in the plaint as a hiba-bil-iwaz, it is open to 
the plaintiff to show that it was in fact a simple hiba, provided the point is raised at an' 
early stage of the proceedings (y). 


Consuleration .—It has been held by the High Court of Bombay that w'hatever is 
a valid consideration for a contract within the meamng of sec. 2, cl. (d), of the Indian 
Contract Act, 1872, is a valid consideration also for a hiba-bil-iwaz. It has accordingly 
been held that where a Mahomedan dies leaving two brothers and a daughter, and each 
of the brothers relmquishes his share in the estate of the deceased in favour of the daugh¬ 
ter in consideration of the other doing so, the transaction is a hiba-bil-iwaz, the relin- 


(«) That is the Incidents which a sale lias in Maho- 
ffludan law, of which the most import¬ 
ant for our present purposes is that delivery 
of possession is not necessary to complete it. 
(w) Macnaghten, pp. &1-&2, ss. 14 and lf>. 


(z) Khajooroonissa v. Rowshaw Johan (1876) 2 
(^al. 184, 8 I. A. 291; Muhammad Faiz v. 
Ohulam Ahmed (1881) 3 AU. 490, 8 I. A. 
26 ; Chaudhn Medhi Hasan v. Muhammad 
Hasan (1906) 28 AU. 439, 33 I. A. 68 ; 
MohanUU v. Mahmud (1922) 44 All. 580, 
67 I. O. 671 (’22) A.A. 347. 

(y) Serajuddin v. Isah (1922) 49 Cal. 161, (22) A.C; 
258,701. C. 203. 
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•qnishment by each being consideration for relinquishment by the other, and no delivery 
of possession to the daughter is necessary to validate the transaction (*). ^ 

♦ 

A gift “ in consideration of your being my cousiw” is not a gift for a ooni}id|^tion 
or a hiba-bil-iwax. Such a transaction is a kiba or gift simple, and delivery of posses- 
mon is necessary to validate the gift (a). Similarly a gift “ for having with oq|dial 
affection and*love rendered service to me, and maintained and treated me with 
kindness and indulgence, and shown all sorts of favour to me," is a hiba or gift, simpljj^ 
Such a transaction is not a hiba-bil irmz, there being no iwaz or consideration, and 
delivery of possession is necessary to validate the gift (6). 

Adequacy of romideration —hi Khajoorooniaaa v. Rowahan Jehiin (c) which is the 
leading case on the subject, their Lordships of the Privy Council said ; “ Undoubtedly, 
the adequacy of the consideration is not the question. A consideration may be per¬ 
fectly valid which is wholly inadequate in amount w*hen compared with the thing given. 
Some of the cases have gone so far to say that even a gift of a ring may be a sufficient 
consideration: but whatever its amount, it must be actually and bona fide paid." 
It would seem to follow from this that however small the consideration for a hiba-bil-iuHiz 
may be, the. transaction would be valid, if the consideration was actually and bona fide 
paid. But a different view wa.s taken by the High Court of Bombay in a case in which 
the consideration for a grant was Bs. lU. No attempt was made to ascertain whether 
the amount w’as actually and bona fide paid, and the Court came to the conclusion from 
the mere fact that the consideration was only lls. 10 that the transaction could not be 
sustained as a htba-btl-imiz (d). It i.s submitted, with great respect, that this view ol 
the law 18 erroneous. In fact, it has been held that even a copy <»f the Koran is a good 
consideration for hiba-hil-imtz (c) 

Intention to transfer in jnascnti. — W here projS'rtx was transfericd to a don(-e svbjict 
■to a reservation of the possession and enjoyment to the donor and liLs wife during their 
lives, it was held by their Lordships of the IVivy Council that there w.as no intention on 
the part of the donor to divest himself in p'irsenti of the property, and that the transac¬ 
tion could not therefore be ujiheld as a hiba-bil-ncaz (/) 

Whether a hiba-bil-iwaz of immoreable property is a sale within the inciiHiny of s^'r. 
54 of the Transfer of Property ?—It has been recentlx held by the High Court ol 
Calcutta that it is, so that if the projierty is of the value of Bs. 1(K) and upwards, the 
transaction must be effected by a registered instrument, and if it is a value less than 
Rs. 100, it must be effected by a registered instrument or by delivery of property (g): 
In an earlier case, the same Court said :*" Such a transaction is different to an out-and- 
out sale, and it is also different to a gift. It partakes of the character of both ’’ (h). 

Tino kinds of Hiba-btl-iiraz. — ” The fundamental conception of a Hiba-bil-ivmz, 
fgifC with exchange] in Mahomedan laxv is that it is a transaction made of two distinct 
acta of donation, that is, it is transaction made up of mutual or reciprocal gifts between 
two persons, each of whom is alternately the donor of one gift and the donee of the 
■other ” (t). llius if A makes a hiba or gift of a ring to B, and B subsequently makes 


■{€) Muhammaduniata \. Bachelor (1905) 20 Horn. 
428; Athidbai v. Abdulla (1006) 31 Horn. 
271. 

•{«) Jafar Ah v. Jihmed (1868) liom. H. C , 
A. C. 37. 

<6) Bakim Bakhsh v. Muhammad Ilaaan (1881) 11 
AU.l 

ie) (1876) 2 Csl. 184, 107, 3 I. A. 291. 

(d) RujalMi V. Ismail (1870) 7 Bora. H. C., O. C. 
* il, 30. 

<f) Aslan Ali V. Karim Baksh (1909) 13 Cal. W. 
.V. 160, 4 I. C. 466 


I (/) Chaudhan Medhx Uaspn v. Muhammad Hasan 
(1906) 28 All 439, 453. 3.3 I. A. 68 (It 
was also found that no consideration passed 
from the donee to the donor); Moosa Adam 
Patel V. Ismail Moosa (1909) 12 Bom. L.B. 
169, 194, 6 I. C. 946. 

(g) Abbas Ah v. Karim Baksh (1909) 13 Cal. W.N. 
160, 4 1. C. 466. 

(A) Solah Bibee v. Keerum Bibee (1871) 16 W. B. 
175, at p. 176. 

(t) I'or Mahmood, J., In Bahim Baksh v. Mu¬ 
hammad Hasan (1888) 11 All. 1, at p. 5. 
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a gilt of a watch to ^^telling A that it is the iwaz or return for the gift of the ring, the 
‘ tnftutshtjon hiba-bil-iwaz as defined in the older M^omedan law-books, and neither 
A\.at^B ca,n revoke his gift. But if B makes the gift to A without intimating to 
A UiatlMs the iimz or return for his gift, the transaction does not amount to a hiba- 
bH-ivmz, and either party may revoke his gift, unless, of course, the case falls within 
6ne #f the exceptions in sec. 140 above. It will thus be seen that a hiba-bil-iwaz as 
vAderstood by the older jurists cfinsists of tuo distinct acts, first, the original gift, called 
MHia, and, secondlv, the return, called luntz. Both the hiba and the twuz must comply 
■with all the requirements of a gift, namely, delivery of pos.session, and so forth ; the trans- 
iietion iil neither a l oiitract of sale nor exchange either in its inception or completion [j). 

Such is the conccfition oi a hibn-hd-iunz ns detined by the older jurists. But the 
expression hilm-hd nraz has acipiired a differenl meaning in India. In the hiba-bil- 
iwaz of fhdia thcie is onh/ out n<t. namely, the hibn, and the iwaz is the consideration 
for the kihft. Such a transaction is not a hiba-hil-twaz as defined by the older jurists, 
but it resembles a sale ami has all the incidents of the latter contract; that is to say, 
jtossesmon m iiol ntriK'Hin/ to roiuphli the transfer, and <‘vcn an undivided share (muahaa) 
in property capable oi division ina_\ belaufnlK transferred bj it (i). ’Yhe hiba-bil-iwaz 
as defined in the present section is the hiba-hil-iiraz of India. It may be, as observed 
by Mahmood, .1., that tlic term fiiho-bil-iiiaz is inisiiscd by Indian Mahomedans (Z). 
But the tcini has acquired a sjieiiiil meaning in India and it is applied to a gift for a 
coHaiV/em/ioH. the clement of a •‘return gift" being completely absent from the 
transaction. 

The fiositioii then i' ibis \\ c h<i\e two distimt transactions both of which go 
by tlie same name \Vc luuc the hiba-bil-iiraz as defined by' the older jurists of which 
the essem e is a letiirn gift .\nd we have the htba bil-iwaz of India of which the essence 
IS consideration 'I'hc vahdity of each of these transactions is governed by distinct rules. 
In the (ase of hiba-bil lira', as nndeistood )>\ the older jun.sts, delivery of possession is 
necessary lioth as regards the original and the return gift. Hut no dehrery of pobaesmon 
is tieceaaary m tin rasf of tin liiha bil-iiraz of India. It is clear from what is stated above 
that a person to whom a gift is made but the gift has not been perfected by possession 
would attein|>l to support the transaction as a liiha-bd-tiraz in the Indian form, and the 
Court has then to I onsidei whether the conditions laid down in the present section as 
to bona Jidr intention and consideration are satisfied. Let us explain this by an 
illustration . • 

.4 has three sons and a grandson H by a piedeceascd son. Being anxious to provide 
for B, A transfers certain property of the value of Rs. 5,000 to B in consideration of 
Rs. 10 received from B. No delivery of possession is made to B. It is proved that B 
actually paid Rs. 10 to -4. It is also proved that A had a bona fide intention to divest 
himself in preearnti of the proi»erty, and to confer it upon B. Is the transfer valid ? 

The transfer is certainly not a htbn-bil-iwaz as defined by the older jurists : there 
ia no original gift and no return gift. But it is a hiba-bil-iu'az in the Indian forip, and 
applying the test laid down in the present section, being that laid down by the Privy 
Council in the cases on which the present section is based, the transfer is perfectly valid 
though poaaesaion uvia not delivered to B. You cannot ignore this transaction and say, 
“ We refuse to recognise it as legal, because the older jurists had no conception of such 
a transaction.” Such a transaction is recognised in India as a gift for a consideration ; 
it is known as the hiba-bil-iioaz of India; it has got certain legal incidents of its own 


(i) BaiUle, 54». 

BallHc, fg’i-fJ.'l: Macimghtcii, ji. rcj, » ir,. 


(Z) Rahim Bakhah v. Muhammad Honan (I8Sg) 
U All. 1, at p 7. 
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and it ioms part of the Angio^Sj^ahomedan law of India. It is not therdlo^ o’Og ^ .ilfe . 
test the validity of snoh a transaction, as a learned author would have us <!#(*»), 
whioh apply exclusively to the hiba-bil-iwaz as defined in the older law-bdt^. 
Mahmood, J., did not go that length in Rahim Bakhsh v. Mohammad Hasam (a), hut 
tested the validity of the transaction in question, first, by considering whether 1 ^ 900 %**' 
plied with the conditions of a hiba-bil-iwaz as defined in the old law-books, dhd, ne)^, ^ 
whether it complied with the requisites of a hiba-bil-iwaz in the Indian form. Nor ^ 
a transaction of the kind mentioned in the above illustration in any sense a sale, so 
to attract the application of s. 64 of the Transfer of Propert 3 ' Act ( 0 ). The ofly cou#'’ 
neotion which it has with a sale is that it resembles a sale in its incidents ; that is to 
as in the case of a Mahomedan sale, so in the case of the hiba-bil-iicaz of India, delivery 
of possession is not necessary nor is the transaction invalid on the ground of mushaa. • 

, *• 

142. Hiba-ba-shart-ol-iwaz.—Where a gift is made with a, 
stipulation {shart) fgr a return, it is called hib(i-ha-shart-ul-iwaz. 
As in the case of hiba (simple gift), so in the case of hiha-ha-shart- 
ul-itmz, delivery of possession is necessary to make the gift 
valid, and the gift is also revocable [s. 140]. But the gift be¬ 
comes irrevocable on delivery by the donee of the Iwaz (return) 
to the donor (p). 

The main distinction between the hiba-bil-nraz of India and hiba-ha-shart-ul-itcaz 
is that delivery of possession is not ncccssarv' in the former case, while it is necegsary 
in the latter case. 


The main distinction between hibn-bil-iiritz as defined in the older Mahomedan 
law books and hiba-ba-shart-ul-nmz is that in the former case the Inaz proceeds eoluti- 
tarily from the donee of the gift, while in the latter case it is expressly stipulated /or 
between the parties. The former bears the character of a gift throughout and does 
not partake of the character of a sale either in its inception or completion, while as 
regards the latter, it is a gift m its first stage, but it partakes of the characU'r of a sale 
after possession has been taken b\^ the donee of the thing given and by the donor of 
the Ivxiz, so that the transaction, when completed, is exposed to shufa or pre-emption, 
and either party may' return the thing delivered to him for a defect. These two incidents, 
namely, the right of pre-emption, and the right to return a thing for a defect, are tW'o 
of the incidents of the contract of sale in the Mahomedan law'. As hiba-ba-shart-ul-iwaz 
is not common in India, it is useless to pursue the matter further. As to the incidents 
of sale in Mahomedan law, the student is referred to Baillie's Digest, 2nd ed.. Intro¬ 
duction to the Chapter on Sale, pp. 775-783. 


143. Arceat.—The grant of a license, resumable at the 
grailtor’s option, to take and enjoy the usufruct of a thing, is 
called Areeat (q). 


Im) Tyabjl’a “ Principles of Muhaminaflan Law,” 
pp. 474-476. 

(«) (1«88) 11 All. 1, 6-7. 

(o) Se* per Beaman, J., in Moona Adam Patel v, 
, Memail (1909) 12 Bom. L. E. 169, at p. 185, 
% I. C. 946. ^ 

(*) Bafllle, 543-644; Hedaya, 488; Moguleha 

Mohamad Saheb (1887) 11 Bom. 617 


( 9 ) 


1 having regard to the decision that posse^ 
slon was necessary, the transaction u 
wrongly described In the Judgment as 


hiba-bd-iwaz]. 

Muhammad i'ait v. Ohulam An»»«o (1881) 
.3 All. 490, 8 I. A. 26 ; Mumtaz-un^Ntsia V. 
TufaU (1906) 28 All. 264, as expUl^ In 
Khalil Ahmed. In the matter of (1908) SO 
All. 309. Hedaya, p. 478. 
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^hiifa is a transfer of ownership without consideAtion. A hiba-bil-iwaz is a transfer 
- ^afoi^ters^ij^oT a consideration. An areeat is not a transfer of ownership, but a temporary 
^jksKse ( 0 i enjoy the profits so long as the grantor pleases. A hiba is revocable except in 
{!'*oarta^ cases (s. 140). A kiba-bil-iwaz is not revocable in any case. An areeat is revoc- 
'afai* in every case. 

a ^ 

* 

144. Sadakah.—A Sadakah is a gift made with the object 
r^of acquiring rehgious merit. Like hiba, it is not valid unless 
» accofbpanied by delivery of possession; nor is it valid if it 

•bonsists of an undivided share in property capable of division 
' {s. 134]. But unlike hiba, a sadamh, once completed by deU- 
*very, is not revocable ; nor is it invalid, because it is made to 
two or more persons jointly, provided the donees are poor 
persons [s. 135]. * 

Baillie, 554-.'!>.')0 ; lied., 4S(t. The distinction between hiba and sadakah lies in the 
object with which it is made. In the ca.se of hiba, the object is to manifest affection 
towards the donee, or to win his regard or esteem ; in the ease of sadakah, the object is 
•“ to acquire merit in the sight of the Lord." A gift, it is .said, may amount to a sadakah, 
even if it be made to rich relations, provided the object i.s to acquire religious merit. 
But it IS doubtful whether the Courts would enter upon any inquiry as to the motive 
with which a gift is made. It is therefore best to describe a sadakah as a gift for a 
religious, pious or charitable purpose. 

145. Marumakkattayam Law. —Where a gift is made by 
a Mahomedan husband governed by the makattayam law 
to his wife who is governed by the marumakkattayam law and 
to her children, the property becomes the exclusive property of 
the donees with the incidents of tarwad property subject to 
marumakkattayam law, and on the death of the wife it does 
not pass to her heirs under the Mahomedan law (?•). 


<r) Palittihrnivatl v Mannamhinnyil (190S) !U Slud 228. 
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CHAPTER XII. 

Wakfs. 

146* Wakf defined* —Wakf. as defined In the Wakf Act, 
[s. 2, cl. (1)], means the permanent dedication by a person 
professing the Mussalman faith of any property for any 
pirrpose recognized by the Mussalman I^aw as religious, pious 
or charitable. ^ 

Hi 

The term wakf literally means dflenhon. In the Iniiffiia^e of law it sifinifies the 
extinction of the approjiriator's ownership in the thing dedicated and the deletiiio7i 
of the thing in the implied ownership of God. in such a manner that its profits may 
revert to or be applied for the benefit of mankind (Baillie, 5.>S). In the following 
sections we have used sometimes the word " endowment and sometimes “ u}ipropria. 
tionas the English equivalent of W'akf. .Se<‘ Hedaja, 211!. 2:14 

“.4wj/ propertif.'' —The above is the definition of '‘wakf” as gi\en in tlie Mussal- 
man Wakf Validating Act VI of 15113. It is vicar from that definition that a wakf may 
be created of any profierty. whether it be moveable or irntiiovealili-. Ucfori’ the said .Ael 
it was settled law that a wakf may be made of immoveafile jirojierty. but if was not settleil 
whether a wakf ma_v be made of moveable properly. According to the < 'alenitu, Bombay 
and Madras High (.'ourts, a wakf cannot be made of moveable jiroperty. unless the move 
^iftble was aeces.sory to immoveable jiroperty, as for in.stanee it was tattle attached tsi 
agrieultural land or unless the wakf of a moveable was allowetl by t ustoiii (x). On the 
other hand, according to the Allahabad High Court, a wakf eoultl be croalcd of moveable 
property, e.g., coins or .shares in a comiiaiiy (/). This distinction is still imjiortant. for it 
has been held that the Wakf Act is not retrospective, in other worils, it does not apply 
to wakf created before the said Act came into force, that is, 7th Alareh 1913 [see s. IfiO 
below]. 

Wakf of nutrlgaged properly. —The e.vistence of a mortgage at the time of creation ol 
wakf does not render the wakf invalid (w). See s. 123 above. 

“ Permanent dedication." —A Mahomedan conveys immoveable ]jroporty to trus¬ 
tees upon trust out of the income thereof to feed the poor for a period of five years, and 
to recoDvey the property to him at the end of five years. This is not a valid wakl 
for the appropriation is not permanent, but for a limited period only ; Baillie, 665, 

Religious, pious or charitable purpose. —The following are instances of religious, 
pious or charitable objects:— 

(1) providing an imam for a mosque (v); 

(2) providing a professor for a college (v); 


fl(*) KtjSinu Bxber (toolam Hooiein (1905) 10 
Od. W. N. 449; Fatmahai v. GtUam Hasen 
(1907) 9 Bom. L. B. 1337; Kadir Ibrahim 
y0 Mahomed (1909) 33 Mad. 118, 4 I. C. 
136. 


(0 Abu Sagid. v. BvJcur Ali (1901) 24 All. 190. 

(u) Shahazadi v. Khaja Uoeeaiti <1869) 12 W. B.. 
498; Janjira v. Mahommad (1922) 49 Cal, 
477, 483, 67 1. C. 77, (’22) A C. 429. 

(B) Baillie. 574. 
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(3) celebrating the birth of Ali Murtsza (w); 

‘ ' (4) ]keeping tazias in the month of Muharram (w); 

(5) repairs of imambaras (w); 

(6) oolebrating the death anniversaries {baisi) of the settlor and of the members 

of his family (w ); 

(7) performance of ceremonies known as kadam sharif (*); 

(8) burning lamps in a mosque (y); 

(9) reading the Koran in public places, or even at private houses {y) ; 

‘ (10) The performance of the annual fateha of the settlor and of the members of 

his family (z). [The ceremony of fateha consists in the recital of prayers for 
the welfare of the souls of deceased persons, acccjmpanied with distribution 
of alms to the poor.] 

The following objects have been held to be neither religious nor charitable 

(1) maintaining a private tomb, as distinguished from the tomb of a saint (a). 

(2) reading the Koran at tombs or graves (6); 

[Mr. Ameer AH is of opinion that both these objects are valid; see his Maho- 
medan Law, Vol. I, p. 389.] 

Whether the objects of wakf must be certain. —According to the Enghsh law the ob¬ 
jects of a trust, whether public or jirivate, should be certain, otherwise the trust is void 
for uncertainty. The leading English case on public trusts is Morice v. The Bishop of 
Durham (c). In that case it was hold by Lord Eldon that a bequest for “ such objects 
of benevolence or liberality as the executor should most approve of “ was too 
vague to be enforced. It has similarly been held that a trust for “ charitable or bene¬ 
volent purposes ” (d) or for "purposes charitable or philanthropic ” (c), or for "such 
charitable or public purposes a.s my trustee thinks proper ” (/), is void for uncertainty. 
Following this principle, it ha.s been held by the Privy Council that a gift by a Hindu to 
dharam, an expression equivalent to “ chasitable, religious or philanthropic purposes,” 
is void for uncertainty {g). In an old Bombay case the High Court expressed the opinion 
that a bequest by a Khoja Mahomedan to dharam is void for uncertainty {h). In a 
recent Pmijab case it was held that a wakf for such charitable objects as the trustees 
should think proper and for such purpose as that the settlor should obtain certain 
bliss therefrom, was void for uncertainty (t). Mr. Ameer AH is of opinion that the 
principle of Morice v. The Bishop of Durham is not applicable to wakf {j). On 
the other hand. Sir Roland Wilson is of opinion that that principle does apply to 


(w) Biba Jan v. KaUe Humain (1909) 31 All. 136, 
1 I. C. 763; Sayid Ismail v. llamedi 
Begum. (loA) 6 Fat. L. J. 218, 235-236, 
62 1. C. 465. 

(z) Phul Chand v. Akbar Tar Khan (1896) 19 
All. 211. 

(v) Mazhar Uutein v. Abdul (1911) 33 All. 400, 
9 I. C. 763. 

(t) Luehmiput Singh v. Amtr Alum (1882) 9 Col. 
176 ; Phid Vhand v. Akbar Tar Khan (1896) 
19 All. 211; Biha Jan v. Kalle Husain (1909) 
31 All. 186, 11. C. 763; see p. 189 of 
the report ; Mazhar Husain v. Abdul 
(1911)33 AU. 400, 9 1. C. 753 [Stan¬ 
ley, C.J., dubitarUe ]; Mutu Ramanadan v. 
Toioa Levvai (1917) 44 I. A. 21, 27, 40 Mad. 
116, 122, 39 1. C. 235, See also Salebhai 


V. Safiabu (1912) 36 Bom. Ill, 12 I. C. 702. 

(a) Kaleloola v. Kuseerudeen (1894) 18 Mad. 

201; Zooleka Btbi v. Sped Zynul Abedian 
(1904) 6 Bom. L. K. 1058. 

(b) Kaleloola v. Kuseemdeen (1894) 18 Mad. 201. 
(r) (1804) 10 Vcs. 522. 

id) In n RUand (1881) W. N. 173. 

(e) In re Macduff (1896) 2 Cli. 463. 

(/) Blair v. Duncan [1902] A. C. 37. 
ig) Runehordas v. Parvatibai (1899) 23 Bom. 
725, 26 I. A. 71. 

(A) Oangtdiai v. Thavar (1863) 1 Bom. H. C., 
O. C. 71. 

(t) Shahab-ud-Din v. Sohan Lai (1907) #iinj. 
fi«c. Ko. 75. See also AdvocfUe-Oeneral 
V. Mormiujt (1005) 29 Bom. 375. 

{]) Ameer Ali, Vol. I, 325. • 
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(k). Hr. Tyftbji takes the same view aa Hr. Ameer All (!)• The point, however, 
ehoold not present mnoh difficulty since the passing of the Wakf Act. Wakf es d^hted 
in that Act is a dedication for “ religious, pious or charitaUe” purposes recognised by the 
Hussalman law (see s. 161 below). Whatever purpose, therefore, is "reUgious, pious 
or charitable '* according to the Hahomedan law, can form the subjeot>matter of a 
valid irald. In a recent Allahabad case it was held that a dedication of a portion of a 
Hahomedan's property for the reading of faleha and for Vmur-i-Khair (charitable pbr« 
poses) including the maintenance of his poor relations and dependants, is not void for 
uncertainty (m). As to the expression “ khayrat” sec the undermentioned case (n). 

Personal grant .—A grant may be made for a religious purpose, e.g., for an imambara 
such a grant is not necessarily wakf. It may be a personal grant to the donee, and his 
heirs subject to the condition that the income should be used for the imambara (o). 

147. Persons capable of making wakfs.—Every Mahome- 
dan of sound mind and not a minor may dedicate his property 
by way of wakf. 

Baillie, 660. See as to majority, notes to s. 101 above. 

148. Form of wakf immaterial.—wakf may be made 
either verbally or in \vriting. It is not necessary to constitute a 
wakf that the word wakf ” should be used in the grant (p). 

(Note that the provisions of the Indian Trustees Act II of 1882 do not apply to 
wakfs, see 8. 1 of the Act.) 

A wakf may be created by an Indenture of Trust in the English form in which case 
the legal estate in the wakf property becomes vested in the trustees (q) ; or the founder 
of the wakf may simply appoint mutawalis to superintend and manage the wakf pro¬ 
perty in which case the property does not vest in the mutawalis (r). In the latter case as 
much as in the former, the mutawalis are entitled to sue for possession of the wakf pro¬ 
perty in the hands of third parties (s). See s. 163A and notes thereto. 

149. Wakf may be testamentary or inter vivos.—wakf 
may be created by act inter vivos or by will. 

It was held at one time that a Shiah cannot create a wakf by will, but it has since 
been held by the Privy Council that a Shiah may create a wakf by will as well as by an 
act inter vivos ((). 

A wakf created by will is not invalid merely because it contains a clause providing 
that the wakf should not operate if any child should be born to the testator in his life 
time. The reason is that a testator has the power in law to evoke or modify his will at 


(k) Wilson, 8. 322, pp. 841-345. 

(l) Tyabjl, p. 638. 

(m) MukarranC v. Anjuman-un-Kiiiia (1323) 

46 AU.162,69I. C, 836, (*24) A.A. 223. 

(n) AdvocaU’Oeneral v. Jimbaboi (1617) 41 Bom. 

181, 282-284, 311. C. 106. 

(0) Muhammad Baza v. Yadgar (1624) 51 I. A. 

# 192,61 (3sl. 446,801.0.646, (’24) A.P.C,109. 

(p) Jeaan Dot v. fShah Koobeer-ood-JHn (1840) 
2 M. I. A. 360; Saiig-un-Ifuta v, MeUi 
Ahmad (1603) 25 AU. 418 [Shiah UwJ; 


Muhammad Hamid v. Mian Mahmud 
(1623)50 I. A. 92, 104, 4 Lah. 15. 28, C22) 
A.P.(3.384, 77 1.C.1009. 

(q) Ram Charan v. Fatima Btgam (1615) 42 

Oal. 633, 938, 27 I. C. 442. 

(r) Muhammad Runtarn AH v. Muthtaq Hutain 

(1620) 47 I. A. 224, 42 All. 609, 57 1. C. 
329. 

(8) (1620) 47 I. A. 224, 42 AU. 609, 67 I. C. 329, 
supra. 

(Q Baqar AH Khan v. Anjuman Ara Begam 
(1902) 26 AU. 236, 30 I. A. 94. 
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any time he likes, and he may therefore revoke a wakf created by will even without 
reserving any express power in that behalf (u). 

150* Limits of powa to dedicate property by way of wakf*— 
A Mahomedan may dedicate the whole or any part of his pro¬ 
perty by way of wakf. But a wakf made by will or during 
marz-ul-matft cannot take effect to a larger amount than the 
bequeathable third without the consent of the heirs. 

Hcd., 233; Baillie, 612. The same is the rule of Shiah law (o). 

A testamentary wakf is but a bequest to charity, and it is therefore governed by the 
provisions of s. 104 above relating to wills. 

151* Delivery of possession and r^tration*—(i) A wakf inter 
vivos is completed, according to Abu Yusuf, by a mere decla¬ 
ration of endowment by the owner. According to Muhammad, 
a wakf is not complete, unless, besides a declaration of wakf, a 
mutawali (superintendent) is appointed by the owner and pos¬ 
session of the endowed property is delivered to him [Hed., 233 ; 
Baillie, 550]. In Doe dem Jan Bibi v. Abdulla Barber {w), it 
was held that the opinion of Abu Yusuf prevails in India, 
and that a mere declaration of wakf by the donor was suffi¬ 
cient to create a wakf. The High Court of Allahabad has 
held that the opinion of Muhammad is to be followed in pre¬ 
ference to that of Abu Yusuf (a;). The decision in Doe dem Jan 
Bihi was followed by the High Court of Calcutta in a recent 
case (?/). It has also been followed by the Rangoon High 
Court ( 2 ). 

(2) The founder of a wakf may constitute himself the 
first mutawali (superintendent), and where he does so, no trans¬ 
fer of possession is necessary {a) [s. 164]. 

{3) Where by a wakfnamah the owner of an immove¬ 
able property dedicates the property to God and constitutes 
himself the first mutawali (superintendent), and reserves to 
himself the power of appointing mutawalis jointly with him or 
after his dqath, but the wakfnamah does not purport to transfer 


(u) Muhammad Ashan v. Umardaraz (1906) 28 
All. 638; Abdul Karim v. Shoflabniita 
(1906) 33 CrI. 863. 

(V) AK Husain v. Kazal (1914) 36 AU. 431, 23 
I. C. 291. 

(w) (1838) Fulton, 346. 

(a) Muhammad Aeiz-ud-din v. The Legal Re¬ 
membrancer (1893) IS All. 321; Muhmmad 
Yunus V. Muhammad (1921) 48 AU. 487, 
621. C. 896. See also Banubai v. Harsingrao 
(1007) 81 Bom. 260. 

(p) Janfira v. Mohammad (1922) 40 C!al. 477, 
486-488, 67 1. C. 77, (’22) A. C. 429. 


( 2 ) Ma E Khin v. Maung Sein (1024) 2 Bang. 

496, C2S) A. R. 71, 88 1. C. 167. 

(a) Abdul Rajak v. Jimbabai (1011) 14 Bom. 
L. B. 296, 800, 14 I. C. 088; Muhammad 
Rustam AU v. Mushtag Husain (192^ 47 
I. A. 224, 227, 42 AU. 600, 612, 67 I. C. 
329; HusseMhai v. Adcocate-Qeneral of 
Bombay (1020) 22 Bom. L. B. 846, 67 I. C. 
991; Janjira v. Mohammad (1022) 49 Cal. 
477, 488,671. C. 77, (*22) A. C. 420 l AMul 
JalU y. OM-uUoA (102^ 48 AU. 416, 62 
I. C. 726: Muhammad Zain v. Hur-ul- 
Hasan (1023) 46 AU. 682, 74 1.0. 142; 
lafassal v. Majid-ullah (1924) 6 Lab. 60, 
79 I. 0. 120, (’24) A. L. 432. 
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the ownership to trustees as in the case of an English Indenture 
of Trust, the wakfnamah does not require registration (&). 

Intention. —Where there is neither a declaration of wakf nor delivery of possession, a 
mere intention to set apart property for charitable purposes is not sufficient to create a 
wakf, even though it may be followed by actual appropriation, as in the case of ^ 
definite sum of money, by applying the interest to the intended purpose (c). 

If a wakf inter vivos is created by a document, and establishes by its terms a 
religions or charitable trust, evidence is not admissible to show that the settlor had no 
intention to give effect to the trusts, and that the trusts were not in fact given effect 
to (d). But such evidence is admissible if the wakf is not created by a document (e), or, 
if it is crested by a document, the language employed in the document is ambiguous {/). 

Shiah law. —^Under the Shiah law, a wakf inter vivos cannot be created by a mere 
declaration; there must also be delivery of possession: Baillie, Part II, 212. 

152. Revocation of wakf.— (I) A testamentary wakf, 
that is, a wakf made by will, may be revoked by the owner 
at any time before his death (g) [s. 149]. 

A testamentary wakf, being no more than a bequest for religious or charitable pur¬ 
poses, may be revoked like any other bequest; see s. 109 above. A wakf created 
during marz-uhmaut stands on the same footing (h) : see s. 114 above. 

(2) Where at the time of creating a non-testamentary 
wakf, the wakif reserves to himself the power of revoking the 
wakf, the wakf is invalid. 

Baillie, 665; Fatmabai v. The Advocate-General of Hombaij (1882) 6 Bom. 42, 61 ; 
AsaocAtai v. Noorbai (1906) 8 Bom. L. R. 245, 250-251 ; Patkukutli v. Avathalakvtti 
(1890) 66, 73-74; Ashjia Bibi v. Awaljadi (1917) 44 Cal. 698, 702, 37 1. C. 887. 

(3) But it is stated by Mr. Ameer Ali. on the authority 
of Radd-ul-Mukhtar, that the wakif can, in the case even of a 
non-testamentary wakf, reserve to himself, at the time of the 
dedication, the power to alter the beneficiaries of the trust by 
either adding to their number or excluding some, or to in¬ 
crease or reduce their interest in it [Ameer Ali, ol, 1, 4th ed., 
p. 426, paragraph headed “ Power to alter beneficiaries”]. 
In other respects a wakf infer vivos once completed cannot be 
altered or revoked. 


Hedaya, 231-232; Baillie, 668; Oulam Hussain v. AJf Ajam (1860) 4 Mad. H. C. 
44; Hidaitoonnisaa v. Afzul (1870) 2 N.-W. P. 420 fa Shiah case]; Abdur Rahim v. 
Narayandaa (1923) 60 I. A. 84, 90, 60 Cal. 329, 336, 71 I. C. 646, (’23) A. P. C. 44. 

J53. 'Wakf of moshaa.—^A mushaa or an un<3ivided 
share in property may, according to the more approved view, 


(b) 47 J. A. 824, 42 AU. 600, 67 I. C. 829, ntpra. 
\e\ B^ubi T. Nartingrao (1007) 31 Bom. 250. 
(<0 SuUom Bihse v. 061am Sostein (1006) 10 
C. W. K. 440, 484; Luckmiput v. Amir 
AJkm (1882) 0 Cal. 176,181. 

(e) 8<atg Bam v. Amjad Khan (1906) Ail. W. K. 
160; Zoeisha Bibi v. Syed Zynul Abedin 


(1004) 6 Bom. L. B. 1068,1067. 

(/) Kulsom Bibee v. Qoiam Hossein (1006) 10 
C. K. N. 440, 484. 

(a) Muhammad Abaan v. Umardamz (1006) 
28 AU. 633. 

(A) Sayed Abdula Sayad Zain (1889) 18 Bom. 
666, 660. 
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form the subject of a wakf, whether the property be capable of 
division or not. 

Exception. —The wakf of a musJiaa for a mosque or for a 
tomb is not valid. 

Hed., 233; Baillie, 673. The approved opinion above referred to is that of Abu 
Yusuf. According to Muhammad, the wakf of a muahau in property capable of partition 
is not valid, for he holds that delivery of possession by the endower to a mvtawali is 
a condition necessary to the validity of a wakf; see s. 161 above. See as to muahaa, 
8. 132-134 above. 

154* Contingent wakf not valid.—It is essential to the 
validity of a wakf that the appropriation should not be made to 
depend on a contingency. 

A Mahomedan wife conveys her property to her husband upon trust to maintain 
herself and her children out of the income, and to hand over the property to the children 
on their attaining majority', and in the event of her death without leaving children, to 
devote the income to certain religious uses. This is not a valid wakf, for it is contin¬ 
gent on the death of the settlor without leaving issue : Pathukutti v. Amthalakatti (1888) 
13 Mad. 66; Casamally v. Currimbhoy (1911) 36 Bom. 214, 258, 12 I. C. 225. So far 
as this particular illustration goes, it would be a good wakf under the Wakf Act [see 
8. 161 below]. 

Baillie, 564. The same is the rule of Shiah Law : Baillie, Part II, 218 ; Syeda Bibi 
V. Mughal Jan {%). 

As to an alternative bequest to charity, see s. 108A above. 

155, Maintenance of settlor and payment of his debts,—wakf 
is not invalid because it contains a provision for the mainten¬ 
ance and support of the settlor during his lifetime or for the 
payment of his debts out of the rents and profits of the endowed 
property [Wakf Act, sec. (3), cl. (b)]. 

[(a) A Hauafi Mahomedan female conveys her house to her husband upon trust 
to pay the income of the house to her during her life, and from and after her death 
to devote the whole of it to certain charitable purposes. This is a valid wakf, though 
the charitable trust is not to come into effect until after the founder’s death ; Hedaya. 
237; Doe dem Jan Beebee v. Abdoolah (1838) Fulton’s Rep. 345; Fatmabibi v. Advocate- 
(General of Bombay (1881) 6 Bom. 42, 51-52; Cassamally v. Sir Currimbhoy (1912) 36 
Bom. 214, 12 I. C. 225; Muhammad Zain v. Nur-ul-Hasan (1923) 45 All. 682, 74 I. C. 
142; Ma E Khin v. Maung Sen (1924) 2 Rang. 495, 88 I. C. 167, (’26) A. R. 71. 

(b) A Hanafi Mahomedan executes a deed of wakf by which he directs that the 
income of the property dedicated should in the first instance be applied for the payment 
of his debts, and after the debts are paid, towards certain religidus and charitable pur^ 


(i) (1902) 24 All. 231. The actual declBion In 
this case cannot be supported since the 
Privy Council ruling In Aagar Alt Khan 


V. Anjutaan Ara Begum (1002) 25 All. 236, 
80 I. A. 94, 
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poM8. This is ft Tftlid \rakf. though the ohsiitsble trust is uot to oome into opention 
nntfl after all the debts have been paid: iMchmipwt ▼. Amir Alum (1882) 9 Cal. 176; 
Jm^ira ▼. ^tAammad (1922) 49 Cal. 477, 483, 67 1. C. 77, (’22) A. C. 429 [a ease under 
the Wakf Act]. Such a vaki is not valid under the Shiah Lav : see below *' Shiah 
law.”] 

Lifa‘interest for aeUlor .—Note that a Sunni Hanafi Mnssalman znaj resenr^a life- 
interest for himself by the deed of wakf. He may also provide for the payment of his 
debts out of the income of the wakf property. A Shiah Mussalman cannot do either 
of these. See below “ Shiah law.” 

Skiah law. —^According to the Sunni law, the settlor may reserve the usufruct the 
endowed property for himself for his life. According to the Shiah law a wakf is not 
valid unless the settlor divests himself of the property from the date of the creation of 
the wakf (j). Hence a settlor according to that law cannot reserve any portion of 
the income of the wakf property to hitnaelf during his life. If he reserves the whole 
income to himself, the wakf is wholly invalid. If be reserves a portion of the income, 
•»y» one-third, the wakf is invalid as to one-third of the corpus, but valid as to the 
remaining two-thirds (it). But he may create a life-interest in favour of another person, • 
e.g., his wife (Z). 

Again, according to the Shiah law, a wakf is not valid, if it provides for the payment 
of the settlor’s debts. The reason is that according to that law the settlor should divest 
himself of all interest in the property dedicated, and reserve nothing for himself either 
directly or indirectly (m): Baillie, Part II, 219. 

Wakf Act .—The present section is practically a reproduction of s. 3, cl. (b) of the 
Wakf Act. That section applies to Hanafi Sunnis only. It doesmot apply to Sunnis of 
other sects, nor does it apply to Shiahs. 

156. Wakf by immemorial user. —Wlien land has been 
used from time immemorial for a religious purpose, e.g., for the 
purpose of a ^burial ground, then the land is by user wakf, 
though there may be no evidence to show when or how it was 
originally set apart for that purpose («). 

157. Wakf property cannot be alienated or attached.— 
When property is dedicated by way of wakf, the ownership 
is deemed to be transferred from the dedicator to the Almighty, 
and all proprietary rights of men are thenceforth extinguished 
in the property (o). The property therefore cannot be 
alienated (/>) except in the cases mentioned in secs. 168 
and 169, nor can it be attached (q), nor can it pass to the 
heirs of the dedicator on his death. 


(f) Mi Baza v. Samcal Dot (1919) 41 All. 34, 
481 C. 212. 

BslUie,’ Paiit n, 218; Haji Ktdub v. Mehrum 
Bibee (1872) 4 K. W. P. 166; Hamid AH 
V. Uvjttuar Husain (1902) 24 All. 267. 

(l) Muhtmmad Ahsan v. Umardarz (1908) 28 

AH. 088. 

(m) BmnU AH v. Mujaumr (1902) 24 AIL 267, 203. 



(n) Court of Wards v. Ilahi BaJtsh (1912) 40 Csl. 

297, 40 I. A. 18, 17 I. 0. 744. 

(o) See Jetean Doss Sahu v. Shah Xubmvddin 

(1840) 2 M. I. A. 390. 

(p) See Aflnum v. Hamid imZ-JHx (1919) Xch. L.J. 

66 . 

({) See Muhammad Ismail v. Muhammad (1921) 
48 All. 608, 021. C. 904. 
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Hed.t 231y 232; Baillie, 668-560; Mutu Bamanandan v. Tava Lewai (r) ; Kvttayan 
T.'^Jdammanna («). 

158* Doctrine of cypres,—Where a clear charitable in¬ 
tention is expressed in the instrument of wakf, it will not be per¬ 
mitted to fail because the objects, if specified, happen to fail, 
but the income will be applied for the benefit of the poor or to 
objects as near as possible to the objects which failed (t). 

Shiah law. —The same is the role of Shiah law: Baillie, Part II, 216. 

Family Settlements by way of WaJf, 

History of the Wakf Act. —In order to understand what follows, wakfs may be diyided 
into two classes, viz., (1) public, and (2) private. A public wakf is one which is exclvsivdy 
for a religious or charitable object. A private wakf is a wakf which includes provisions 
for the benefit of the settlor’s family, his children and descendants; it is really a wakf 
in favour of anborn descendants, and is technically called wakf-alal-aulad. In two 
cases it was laid down that “ to constitute a valid wakf there must be a dedication of 
property solely to the worship of God or to religious or to charitable purposes (u), 
in other words that a private wakf could not be recognised by a Court of law. But this 
extreme view was soon rejected (?;), and private wakfs came to be recognised subject 
to certain limitations. The question is to what extent they were recognised before the 
Mussalman Wakf Validating Act VI of 1913, and to what extent they are recognised 
under that Act. We proceed to answer this question, dividing at the same time private 
wakfs into two classes :— 


1. Wakfs in favour of the settlor's family, children, or descendants, without any 
ultimate trust for the poor or for other religious or charitable purjiose, as where a Mahomedan 
settles property for the benefit of the children and descendants without declaring that in 
the event of the extinction of the family, the income shall be applied for the benefit 
of the poor or for some other charitable object. Such a trust was invalid according to 
the decisions prior to the Wakf Act {w). It is also invalid under the Wakf Act; see the 
proviso to a. 3 of the Wakf Act reproduced in sec. 161 below. 


II. Wakfs in favour of the settlor's family, children or descendants, along with an 
ultimate trust for the poor or for other religious or charitable (Ejects .—According to the 
Privy Council decisions prior to the Wakf Act, such a wakf is valid, if “ there is a 
substantial dedication of the property to charitable uses at some period of time or 
other” {x). But if the primary object of the wakf be the aggrandisement of the 
family, and the gift to charity is illusory whether from its small amount or from its 
uncertainty and remoteness, the wakf in favour of the family is invalid and no effect 
can be given to it. It was so held by the Judicial Committee of the Privy Council in 


(r) (1017) 44 I. A. 21, 40 Msd. 110, 30 I. C. 235. 
(«) (1012) 85 Msd. 080, 083, 18 I. C. 105. 

(t) iCWfom Btbt$ V. Qolatn Motsein (1005) 10 
C.W. X. 440, 484-485; Salebhat v. Bai 
Safiabu (1012) 36 Bom. Ill, 12 I. C. 702. 
(«} Abdul Oanee v. Hasten Miya (1872) 10 Bom. 
E. C. 7: Mahomed Hamidulla v. Lotful Suq 
(1881) 0 Csl. 744. 

<v) Luohmi^ V. Amir Alum (1882) 0 (Tal. 176; 
Mahomed Ahtnulla v Amarchand £undu. 


(1889) 17 (^. 408, 500,17 I. A. 28. 

(to) Abdul Oanee v. Uutsen Miya (1873) 10 Bom. 
H. C. 7; Nizammudin v. Abdul Gafur (1888) 
13 Bom. 264, af&rmed by the Privy CoimcU 
on appeal sub-nondne AbdiU Qafur v, 
^uommudin (1802) 17 Bom. 1, 19 I. M 
170. 

(x) Mahomed AheanuBa v. Amarchand Xundu 
(1800) 17 Cal. 1, 408, 509, 17 I. A. 28. 
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tba year 1894 in Abdul Fata Mahomed y. Rasamaya (y). Under the Walcf Aet, tnoh 
a wakf is perfectly valid, whether the gift to charity he aubstantial or illusory. 
See ss. 3 and 4 of the Wakf Act reproduced in sec. 161 below. 

In Abdul F<tta Mahomed's case referred to above, the income of the wakf property 
was to be applied in the first instance for the benefit of the settlor’s descendants from 
generation to generation, and the trust in favour of charity was not to ooase into 
operation until after the extinction of the whole line of tite seUlor's descendants. Their 
Lordships of the Privy Council held that the gift to charity was iUusory, and that the 
sole object of the settlor was to create a family settlement in perpetuity, and that the 
provision for the settlor’s family was therefore invalid. In the course of the judgment 
their Lordships said:— 

“ As regards precepts, which are held up as the fundamental principles of Mahome- 
dan law [see sec. 24], their Lordshi 2 >s are not forgetting how far law and religion are 
mixed up together in the Mahomedan communities ; but they asked during the argument 
how it comes about that by the general law of Islam, at least as known in India, simple 
gifts [At6a] by a private person to remote unborn generations of descendants, successions 
that is of inalienable life-interests are forbidden ; and whether it is to be taken that the 
very same dispositions, which are illegal when made by ordinary words of gift, become 
legal if only the settlor says that they are made as wakf in the name of God, or for the sake 
of the poor. To those questions no answer was given or attempted, nor can their Lord- 
ships see any.” 

The decision of the Privy Council in Abul Fata Mahomed's case caused considerable 
dissatisfaction among the Mahomedan community in India. There is no doubt, so far 
as the Fatawa Alumgirt [Baillie, p. 57G et seq."] goes, that a family settlement with 
an ultimate gift to the poor, is valid as a wakf. Such a settlement may be in favour of 
unborn persons : it may create successive life-interests in favour of such persons ; it maj’ be 
“ a perpetuity of the worst and most pernicious kind,” but all this, so the community 
argued, was allowed by their own law. The Government of India was thereupon 
put into motion, with the result that an Act was passed in 1913, called the Mussalman 
Wakf Validating Act, the object w'hereof was to remove the disability and hardship 
created by the said decision. But the said Act, it has been held, is nut retrospective, 
and it is therefore necessary to state in jirecise terms what the law was before the 
passing of the Act. 

159. Law relating to private wakfs before the Wakf Act.— 

To constitute a valid wakf, it was not necessary, even before the 
Wakf Act, that the property should be solely dedicated to reli¬ 
gious, pious or charitable uses (z). A valid wakf could be 
created, even before the said Act, for the maintenance and 
support of the settlor's family, children or desqendants, pro¬ 
vided that— 

(a) there was an ultimate gift of the whole property to 
charity, that is to say, tlie ultimate benefit was 
reserved for the poor or for any other religious, 
pious or charitable purpose ; aftd 


(V) (1894) 22 Cal. 619, 634, 22 I. A. 76. 

<z) i^ila extreme view was taken in Abdul Qanes 
V. Busttn Miua (1873) 10 Bom. H. C. 7 at 
p. 13, and It wae adopted in Mahomed 


HamidvUa v. Lotfui Huq (1881) 6 Cal. 744^ 
but it was rejected by the Prii^ Council in 
Mahomed AheanuUa v. Amaretumd Etmdu 
(1889) 17 Cal. 498, 509,17 I. A. 28. 
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(b) tbe gift to charity was substantial [ills, (a) and (e)]. 

But if there was no ultimate gift to charity [ill. (b)], or, 
if there was such a gift, it was illusory, that is, it was small 
in amount [ill. (c)], or was too remote [ill. (d)], the provision 
for tj|ie settlor’s family was held to be invalid. 

Under the Wakf Act a Mahomedan may settle the whole, income of the endowed 
property for the maintenance and support of his deicendants from generation to generation, 
provided there is an vltimate gift to charity [s. 161]. Prior to the Act, such a wakf was 
invalid as being illusory. See the cases cited in the illustrations below. 

^Note .—In the following illustrations, the expression “old law” means the law 
as settled by the Privy Council decisions before the passing of the Wakf Act. 

(a) A Mahomedan conveys certain property to a mutawali, A. B., with direction 
out of the profits of the endowed lands to defray the expenses of a mosque, to give alms 
to mendicants, to educate poor students, and to utilize the surplus for the marriages, 
burials, and circumcision of the membcTs of A. B.'e family. Here there is an ultimate 
dedication of the whole projjerty to charity. And. further, the dedication to charity is 
substantial. It is not too remote as it is in ill. (d), for it is not postponed until the 
extinction of the whole line of the descendants of A. B. This is therefore a valid wakf : 
Muzhurool Uuq v. Pubraj (1870) 1.*) W. 11. 236; Derki Prasad v. Inait Vllah (1892) 14 
All. 375. [Such a wakf, it need hardly be said, is also valid under the Wakf Act.] 

Note. —Ill Mnzhurool Bug's case Kemp, J., said ; “ We are of opinion that the mere 
charge upon the profits of the estate of certain items which must in the course of time 
necessarily cease, Imng confined to one family, and which after they lapse will leave the 
whole property intact for the original purposes for which the endow’ment was made, 
does not render the endowment invalid under the Mahomedan law.” This Avas approved 
by the Privy Council in the case cited in ill. (c) below. 

% 

(b) A executes a document purporting to settle as “wakf” immoveable 
properties on his w'ife, his daughter and her descendants. The deed does not 
contain any provision for the application of the income in the event of the family be¬ 
coming extinct. This is not a valid wakf under the old law, as there is no ultimate 
gift to charity: Abdul Oafur v. Nizammudin (1888) 13 Bom. 264, affirmed on appeal 
■by the Privy Council, sub nomine Nizamuddin v. Abdul Gafur (1892) 17 Bom. 1, 19 I.A. 
170; Abdvi Oanee v. Husaen Miya (1873) 10 Bom. H.C. 7. [Quaere whether this is a, 
valid wakf under the Wakf Act; see notes to s. 160 under the head “The ultimate 
benefit for the poor should be reserved expressly or impliedly.”] 

(c) A Mahomedan executes a document purporting to be a wakfnamah which 
begins with a dedication of his entire properties for certain religious purposes, namely 
for defraying the expenses of a moJIlue and two schools, and for aadir warid. The de¬ 
dication is qualified by the words “ in the manner provided by the followdng paragraphs ” 
and these paragraphs contain provisions for the appointment of the settlor’s sons and 
desomidants as mntawalis and for their salary, and for the maintenance and suppor^ 
of his family and descendants from generation to generation. The only provision for the 
religious works is that the mutawalis should continue to perform them according 
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fo eiuloift. and this requires a vary muM exptndUttn compared to tite income. The effect 
of the deed as a whole is that, while it professes to dedicate as wakf properties hriaging 
in an annual income of about Bs. 12,000, it leaves it to the members of the famf^, who 
are as mntawalis to retain the control and management, to spend what is customazj 
for the said religious purposes, and to take as much as they like for themselTes and the 
members of the family for aU time on account of salary as maintenance. This is not 
a valid wakf under the old law, for the main purpose of the settlement is the aggrandiae- 
ment of the aeOhr's family^ and the gift to charity is illusory by reason of the aSUlneaa 
of ita amount: Mahomed AhaanvUa v. Amarchand Khandu (1889) 17 Cal. 498, 17 I. A, 
28; M^ib-un-niaaa v. Abdur Bahim (1000) 23 All. 233, 28 I. A. 15 [wh«re the income 
to be devoted to charity was left entirely to the mutawali for the time being]; Muhammad 
Munavar v. Bazia Bibi (1905) 27 AU. 320, 32 I. A. 86; Fazlur Bahim v. Mahomed Obedvl 
1903} 30 Cal. 666. [This is a perfectly good wakf under the Wakf Act.] 

Note .—^In Mahomed AhaantiUa'e case their Lordships of the Privy Council observed: 
“ If indeed it were shown that the customary uses were of such magnitude as to exhavat 
the income or to absorb the bulk of it, such a circumstance would have its weight in as¬ 
certaining the intention of the grantor.’* Accordingly, where a Mahomedan dedicated 
certain property, of which the average annual income was Rs. 850, to the performance 
of fatehah and kadam aharif ceremonies, and it was found that according to the custom 
prevailing in the country the amount required for the ceremonies was Rs. 500 per 
aimum, it was held by the High Court of AUahabad that the dedication to religious 
purposes was avbataniial and that the wakf was therefore valid; Phul Chand v. Akbar 
Tar Khan (1896) 19 AU. 211. 

(d) Two Mahomedan brothers execute a deed purporting to make a wakf of all 
their immoveable properties for the bene&t of their children and their descendants from 
generation to generation, and, on total failure of all their descendants, for the benefit of 
widows, orphans, beggars and the poor. The provision for the settlor’s children and 
their descendants is void according to the old law, for the gift to the poor is too remote, 
as it is not to take effect until the total extinction of aU the descendants of the settlor ; 
Abdul Fata Mahomed v. Basamaya (1894) 22 Cal. 619, 22 I. A. 76. [This is expressly 
declared to be a good wakf under the Wakf Act: see s. 4. of the Act reproduced in 
sec. 161 below.] ’ 

In the above case their Lordships of the Privy Council said: “ If a man were to 
settle a crore of rupees, and provide ten for the poor, that would be at once recognised 
as iUusory. It is equally iUusory to make a provision for the poor under which they 
are not entitled to receive a rupee tiU after the total extinction of a famUy; possibly 
not for hundreds of years; possibly not until the property had vanished away under 
the wasting agencies of litigation or malfeasance or misfortune; certainly not as long 
as there exists on the earth one of those objects whom the donors reaUy cared to maintain 
in a high position. Their Lordships agree that the poor have been put into this settle¬ 
ment merely to give it a colour o/ptefy, and so to legalize arrangements meant to 
serve for the aggrandisement of a family.” 

•(e) Two Mahomedan brothers execute a deed whereby they settle lands of the 
value of Rs. 20,000 in trust to apply an indetermiidke portion of the income for the due 
performance of customary fatiha for ancestors and to alms giving and to apply the resi¬ 
due of the income in perpetuity for the benefit of the settlOT’s sons and their descendants 
l^thont power of alienation. The amount required for fatiha and alms-giving is estimated 
by the Court at Rs. 600 per annum. The total income of the trust Mtate is estimated 
at Rs. 1,600, leaving a balance of Rs. 900 for the benefit of the settlor’s descendants. 
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It was held by their Lordships of the Privy Ciouncil that though only two-fiftha of the 
inoome would be devoted to the charity, and three-fifths would go to the family, the 
effect of the deed was to give the property in substance to charitable uses, and that the 
deed was therefore valid. Their Lordships said: “ But these figures may vary. They 
are not fixed and unalterable. The income may fluctuate or decrease permanently 
and the needs of the charity may expand even. The paramount purpose of the grantors 
was evidently to provide for all the needs of those charities up to the limit of the trust 
funds^the income received from the land. Those needs are the first burden upon that 
income. It ia the residue, which may be a dmndling sum, that is given to the family. 
The contention that, because the share of the income going to the family is at present 
larger than that going to the charities, the effect of the deed is not to give the property 
in substance to the family, and that therefore it is invalid as a deed of wakf, is, their 
Lordships think, entirely unsound Mutu Ramanandanv. TavaLevvai (1917) 44 I. A. 
21, 40 Mad. 116, 39 I. C. 236.3 

Failure of family trusts: its effect upon subsequent trusts for charity. —Suppose that 
the gift to charity is too remote as in ill. (d), and the trusts in favour of the settlor’s 
family are thereupon declared to be invalid, does the failure of the family trusts involve 
the failure of the subsequent gift to charity so as to entitle the settlor or his heirs to 
recover back the settled proiterties from the mutawali ? In Fatma Bibi v. The 
Advocate-Qeneral (a), the High Court of Bombay held that even if the trusts in favour 
of the family were not enforceable, the subsequent trust for charity did not fail with 
them, but that it was accelerated and took effect immediately, and the settlor was not 
therefore entitled to get back the properties. That case was decided 13 years before the 
decision of the Privy Council referred to in ill. (d) above, and the Court was inclined to 
the view that the trusts for the settlor's family were valid. Since the Privy Council 
decision, however, it could w clI be said of the settlement that was before the Bombay 
High Court, that “ the poor had been put into the settlement merely to give it a colour 
of piety," and if the trusts in favour of the family are void on that ground, there is no 
reason why the gift for the poor, which is merely colourable, should be enforced by the 
Court. The question now under consideration did not arise in any of the cases before 
the Privy Council, but in two of them the decree of the High Court which was afihrmed 
by the Privy Council proceeded on the assumption that the settlor’s heirs were entitled 
to immediate possession from the mutawali (6). This question cannot arise in cases 
governed by the Wakf Act, for under that Act a wakf is valid in its entirety, though 
the gift to charity is not to take effect until after extinction of the descendants of the 
settlor. 

Failure of family trusts : its effect upon concurrent trusts for charity. —Suppose that 
there is a concurrent gift to charity; suppose further that it is illusory by reason of the 
smallness of the amoimt, and that the trusts in favour of the family are thereupon 
declared to be invalid. Should effect be given to the concurrent gift to charity T This 
([ueBtion has been answered in the afi6rmative, but there is a difference of opinion as to 
the extent to which effect should be given to it as will appear from the following illus¬ 
tration :— • 


A Mahomedan executes a deed purporting to be a wakfnama providing for the 
payment of BrS. 75 per annum out o^the income of the property to th^oor, and Bs. 400 


(s) (1881) 6 Bora. 42. 

(8) Mahomed AheamOla v. Amanhand Kundu 
a889) 17 Osl. 808, 17 I. A> 28 [where it 
was bold that the wakf being void, a credi¬ 
tor of one of the bein was entitled to attach 


his share in the endowed property]; Mu~ 
hammad Munavar V. Asns Bibi (1006) 
27 AU. 820. 32 I. A. 86 [decree for the 
settior’s heirs in a suit by them for their 
share of the endowed property, the wakfw 
being void]. 
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per emnim to his children and their desoendante ** from generation to generation.” Here 
the gift to charity is illusory by reason of its smallness. The family trusts, therefore, 
fail, but the gift to charity is valid, according to the Calcutta (c) and Bombay (d) High 
Courts, to the extent of Bs. 75 per annum; according to the 'Madras High Court, it is 
valid to the extent of the entire income (Rs. 400) of the property (e). The Madras deci> 
sion, it is submitted, is a result of the misapplication of the Mahomedan doctrine of 
ctfprea {/) [see s. 158], 

0 

A case like the one we are now dealing with cannot arise under the Wakf Act, 
for under that Act the whole wakf is valid. 

Family arrangement based on an invalid wakf.—A executes a deed of wakf. After 
A’s death some of his heirs bring a suit against the mutawaii and other heirs to set aside 
the wakf on the ground that the gift to charity is illusory. The suit is compromised and 
an agreement is made whereby the members of the family agree that the wakf is valid 
and that allowances fixed thereunder should be paid out of the income to named mem¬ 
bers of the family and upon the death of any of the named persons to his heirs. The 
agreement being for consideration, it is enforceable as constituting a valid charge upon 
the property, although the vakf is invalid (g). 


Limitation .—As to the period of limitation for a suit to recover piwsession of endow¬ 
ed property on the ground that the wakf is void, .sw the undermentioned cases (A). 

160* Law relating to private wakfs tinder the Wakf Act.— 

The Mussalman Wakf Validating Act VI of 1913 is not retros¬ 
pective (t), that is to say, it does not apply to wakfs created 
before the date on which it came into force [<>., 7th March 
1913]. By the said Act it is provided in effect as follows :— 

(1) It is competent to a Mahomedan to create a wakf 
for the maintenance, and support wholly or partially of his 
family, children, or descendants, and, where the person creat¬ 
ing a wakf is a Hanafi Mussalman, also for his own main¬ 
tenance and support during his lifetime or for the payment of 
his debts out of the rents and profits ol the property dedicated, 
provided that the ultimate benefit is in such a case “ expressly 
or impliedly ” reserved for the poor or for any other purpose 
recognized by the Mahomedan law as a religious, pious or 
charitable purpose of a permanent character. 


(e) Bikani Miya v. Sfmk Lai (1892) 20 Cal. 116, 
204, 225, following MaJhomed AhtanvUa v. 
Amarekand Rundu (1880) 17 Cal. 408, 611, 
17 I. A. 28. 

(<0 Mahomed v. Mahomed (1003) 6 Bom. L. B. 824 ; 
Abdvl Rajak v. Jimbabai (1911) 14 Boro. L. 
B- 206, 302 14 I, C. 088, foUowlng 17 Cal. 
408, mpra. 

(«) Ramamadhan v. Vada (1010) 34 Had. 12, 18- 
20, 8 I.C.I., B.r. on app, to F. C. (1917) 44 
I. A. 21,40 Had. 118, 39 I.C. 236. 

(/) Bee MaOm Bueain v. Abdtd (1911) 33 All. 
^ 400, 406-408, 413. 9 l.C. 763. 

(g) Rkajeh SoMman v. Nawab Sir Salinudlah 
(1022) 401. A. 163, 40 Cal. 620,80 f. C. 138, 
(*22) A.PA1.107. 


(A) Mahomed Ibrahim v. Abdul Lalif (1012) 37 
Bom. 447, 480-483, 17 l.C. 880; Muhamad 
Munavar v. lUuta Bibi (1006) 27 All. 320, 
324, 321. A. 88, In appeal from 21 AU. 820; 
Abdul (Janee v.Hueeen Miya (1873) 10 Bom, 

H. C. 7.16-18. 

({) Rhajeh Solehman v. Nawab Sir SaUmuOah (1022> 
401. A. 163, 40 Cal. 820, 601. C. 188, (>22) 
A.P.C. 107; Amir Bibiv. AtitMbi (1914) 
30 Bom. 683, 201. C. 908; Bahimuniua v. 
Sheikh Manik Jan (1014) 10 Ca). W. K. 78, 
70,27 1.0. 08; Mahomed Bukeh v. JDeiean 
Ahner (1018) 43 Cal. 168, 82 I. 0. 701: 
Mutu Ramatumdan v. Pam Lenai (inn 44 

I. A. 21. 28, 40 Had. 118,121. 801. C. S9b; 
Jfaim-vl-Hag v. Muhammad (1910) 41 All. 
1,481.0.04. 
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(2) No such wakf is to be deemed to be invalid merely 
because the ultimate benefit for the poor or for such purposes 
as aforesaid is postponed until after the extinction of the family, 
children or descendants of the person creating the wakf [Wakf 
Act, 88. 3-4]. 

• See the illustrations to s. 159 above. 

As under the Privy Council decisions, so under the Wakf Act, it is absolutely necessary 
to the validity of a wakf that there should be an ultimate dedication of the whole property 
to charity. But while according to the Privy Council decisions, a wakf is not valid unless 
the eofuurrent gift to charity was substantial, a wakf created after the passing of the 
Wakf Act is valid even if there be no concurrent gift to charity at all. The result is that 
a Mahomedan may now create a wakf for the benefit of his descendants in perpetuity, and 
may not give any portion of the income to charity so long as any of his descendants is in 
existence, provided there is an ultimate gift to charity. This is m accordance with the 
view of Mahomedan law as taken by West, J., in Fatma Bibi v. The Advocaie-Oemral (j), 
by Farran, J., in Amrutlal v. Shaik Hu^eain {k), and by Ameer Ali, J., in Bikani Miya v. 
Shuh Lai (/), In the former case. West, J., said ; 

“ If the condition of an ultimate dedication to a pious and unfailing purpose be satis¬ 
fied, a wakf is not made invalid by an intermediate settlement on the founder’s children 
and their descendants. The benefit these successively take may constitute a perpetuity 
in the sense of the English law; but according to the Mahomedan law, that does not 
vitiate the .settlement, provided the ultimate charitable object is clearly designated.” 

It need hardly be stated that the view taken by West, J., Farran, J., and Ameer Ali, 
J., was disapproved by the Privy Council in Abdul Fata Mahomed v. Sasamaya (m). See 
ill. (d) to s. 159. 

The ultimate benefit for the poor should be reserved expressly or impliedly.—According 
to Abu Hanifa and Muhammad, it is necessary to the completeness or a wakf that the 
ultimate benefit for the poor should be expressly reserved. According, however, to Abu 
Yusuf, such benefit may be reserved impliedly, and this can be done by the mere use of 
the word “wakf.” Thus according to Abu Yusuf, if a person simply says “I give this 
land by way of wakf to Zeyd,” the wakf is complete, and Zeyd has the usufruct for his 
life, and after his death, the income will go to the poor, though the poor are not expressly 
mentioned (m). The Fatawa Alumgiri declares a preference for the opinion of Abu 
Yu8uf(o). In the first case cited in ill. (b)tos. 159, the High Court of Bombay held that 
the opinion of Abu Hanifa and Muhammad w'as to be preferred to that of Abu Yusuf, 
and it accordingly held that there being no express provision for the ultimate gift to 
charity, the deed was not valid as a wakf. This decision was upheld by the Privy Council 
on appeal (p). Is it intended by the word ” impliedly ” which occurs in s. 3 of the 
Wakf Act to^ive effect to the opinion of Abu Yusuf ? If so, the wakf in the Bombay 
case above refered to [ill. (b) to s. 159] would be a valid wakf under the Wakf Act. In a 
recent Rangoon case it was held that a mere declaration of wakf without specifying the 
objects of the trust is valid, the presumption being that the property was dedicated 
for religious and charitable purposes (q). 

M) (1881) 8 Bom. 42, 63. (o) BaiUle's Digest, p. 658. 

Oe) (1887) 11 Bom. 493. (p) Abdtil Qa/ur v. NUamuddin (1892) 17 Bom. 1, 

(l) (1898) 20 Cal. 118. 132-177. 19 I. A. 170. 

(m) (1894) 22 Cal. 819, 22 I. A. 78. (g) Ma B Khin v. Metung Smn (1924) A Baoc. 

(n) Hedaya, p. 234. 496, 511, 88 I. C. 187, r23) A. R. 71. 
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16U Text of the Mtissalman Wakf Validatifis; Act—^The 
following is the text of the Wakf Act 6 of 1913, which came 
into force on 7th March 1913 :— 

An Aot to deolftre the rights of Mussalmans to make settlements of property by 
way of wakf ** in favour of their families, children and descendants. 

Whereas doubts have arisen regarding the validity of wakfs created by pmeoy 
professing the Mnssalman faith in favour of themselves, their families, children and 
descendants and ultimately for the benefit of the poor or for other religious, pious or 
charitable purposes ; and whereas it is expedient to remove such doubts; It is hereby 
enacted as follows :— 


Short title and This Act (r) may be called the Mussalmans Wakf Vali- 

dating Act, 1913. 

(5) It extends to the whole of British India. 


Definitions. 


2. In this Act unless there is anything repugnant in the subject 
or context. 


(1) “ Wakf ” means the permanent dedication (a) by a person professing the 

Mussalman faith of any property for any purpose recognised by the Mussal* 
man law as religious, pious or charitable (1). 

(2) “ Hanafi Mussalmanmeans a follower of the Mussalman faith who conforms 

to the tenets and doctrines of the Hanafi school of Mussalman law. 


3. It shall be lawful for any person professing the Mussalman faith to create a 
r IMus I 8 which in all other respects is in accordance with the 

to create certain provisions of Mussalman law («), for the following among other 
purposes:— 


(a) for the maintenance and support wholly or partially of his family, children 
or descendants, and 


(b) where the person creating a w'akf is a Hanafi Mussalman, also for his own 
maintenance and support during his lifetime or for the payment of his 
debts out of the rents and profits of the property dedicated (v): 

Provided that the ultimate benefit is in such cases expressly or impliedly (w) reserved 
for the poor or for any other purpose recognised by the Mussalman law as a religious, 
pious or charitable purpose of a permanent character (x). 


4. No such wakf shall be deemed to be invalid merely because the benefit reserved 

therein for the poor or other religious, pious or charitable purpose 

"^TOUd^by^re^n*©! * permanent nature is postponed until after the extinction 

lemotenesB of of the family, children or descendants of the person creating the 
benefit to poor, etc. „ , , , . 


(r) The Act Is not retrospective: (1914) 39 Bom. 
MS, 26 1. C. 906 ; (1914) 19 Cal. W. N. 76, 
79, 27 I. C. 96. 

<«) According to the Privy Council decUlona In 
17^. 498 and 22 Cal. 619, the dedication 
to dbsrlty sbontd be auMantial. It need 
not be so under the Act. See as. 169 and 
160, and ttie notes thereto. 

8 See B. 146. 

) ss. 146 to 164. 

(v) Pus is not a new provtiion. It Is in accord' 
snoe with the law sa settled before (he Act. 


It ie inserted here to give a completeness 
to the matter dealt with in the sections. 
See B. 165 and the notes thereto. 

(w) See notes to s. 160. 

(x) This li In accordance with the dictum of 

West, J., In 6 Bom. 42, at p. 63, followed 
by Farran, J., in 11 Bom. 493. 

(y) Contrast with this the observatiodi of their 

Lordships of the Privy Council in 22 Cal. 
819, at p. 634, and seo ss. 23,169 and 160 
and (be notes thereto. 
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SftTlsg of loea) and ^^othing in this Act shaD affect any custom or usage whether 

sMtaiiaa custom, local or prevalent among Mussalmans of any particular class or sect. 

162* Sttccession per stirpes*—In the case of a wakf in favour 
of descendants as contemplated by s. 3 of the Wakf Act, the 
succession is per stirpes^ and not per capiixb, contrary to the 
^neral rule of the Hanafi law of inheritance (z). 

163* Sons and daughters take equal shares*—In the case of 
such a wakf as is referred to in sec. 162, males and females 
take equal shares, unless it is otherwise expressly provided (a). 

As to descendants in the female line, see the undermentioned cases (b). 

Of Mutawalis or Managers of Wakf property. 

163A* Mutawali*—mutawah is a superintendent or 
manager of wakf property. If appointed by an indenture 
of trust in the English form, the wakf property vests in him as 
a trustee. If appointed orally or by an informal writing 
called wakfnamah, he is more like a receiver appointed over 
property than a trustee and he has no estate in the property 
which he is appointed to manage; he possesses powers ’over 
it but not an interest in it (c). 

A by a wakfnamah appoints himself the first mutawali of an immoveable property 
dedicated by him to charity, and appoints B and C to succeed him as mutawalis. After 
A ’s death, his heirs take possession of the property, and refuse to deliver possession of the 
property to B and C alleging (1) that the wakf is not valid, and (2) that the wakf property 
is not vested in B and C. The Court finds that the wakf is valid. B and C are entitled 
to a decree for possession, though they are not trustees appointed by an Indenture of 
Trust and though the wakf property is not vested in them as such (d). 

The question as to which of two or more rival claimants is entitled to act as muta> 
wall may be referred to arbitration. The appointment of a person as mutawali by an 
arbitrator is not invalid (e). 

164* Who may be mutawali*—(I) Subject to the provisions 
of sub-s, j(2), the founder of a wakf may appoint himself (/) 


(z) Macnaghten, 841; Sayad Mahomei v. Si^/ad 
Gohar (1881) 6 Bom. 88, 90-81. * 

(a) Macnaghten, 342; BalUie, 553 «( teq. 

(b) Abdul Gantt v. Htmen Miya (1873) 10 Bom. 

H. C. 7, at p. 14 ; (Sntkh Karintodin v. 
Sawab Sl%r Sayad 1885) 10 Bom. 110. 
(e) Muhammad Itustam Ali v, Muthtaq Hutrnn 
(1920) 47 I. A. 224, 42 AU. 609, 57 I.C. 
3!M, Narain Dot v. Haji Abdur Rahim 
(1020) 47 Cal. 806, 870, 58 I.C. 705; 
Vidua V. Baltuami (1021) 48 I. A. 302, 44 
Mad. 831, 65 I. C. 161, (’22) A. F. 0.123. 


(d) (1920) 47 I. A. 224, 42 All. 600, 57 I.C. 320, 

tupra. 

(e) Moazzam v. Raza (1924) 46 AU. 856, 81 1. C. 

861, (*24) A. A. 81. 

(/) BalUie, 601; Hedaya, 238; BaiUie, Part U. 
214; Advaeaie-Qenerid v. Fatima (1872) 
0 B. H. C. 10; Abdtd Rajah v. Jtm- 
babai (1011) 14 Bom. L. B. 295, 14 I. C, 
988; Muhammad Rustam Ali v. Mushtaq 
Susain (1920) 47 I. A. 224, 42 Al. 609. 
57 I.C. 329. 
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or liis children and descendants (^), or any other person, even 
a female (k) or a non-Moslem (t), to be mutawali of wakf 
property. 

But where the wakf involves the performance of religiooi^* 
duties, such as the duties of a sajjadanishin (spiritual pre¬ 
ceptor [s. 175], a muezzin (crier), a kJ^ib (Koran-reader), or an 
Imam in a mosque, neither a female (;) nor a non-Moslem (ifc) 
is competent to perform those duties, though they may perform 
such of the duties attached to the wakf as are of a secular 
nature. 


(2) Neither a minor {i.e., one who has not attained 
puberty) nor a person of unsound mind can be appointed 
mutawali {1). But where the office of mutawali is hereditary, 
and the person entitled to succession is a minor, the Court may 
appoint another person, to discharge the duties of mutawali 
during the minority of the person entitled thereto (m). 

Where the Mutawnliahip gites with the office of sajjadanishin, a woman cannot suc¬ 
ceed to the mutawaliskip either solely or jointly with another, the reason being that the 
office of sajjadanishin is a priestly office invi)lving the perff)rmance of spiritual and 
religions duties which, according to Mahotneilan J.aw, cannot be performed by a 
woman (a). 

I65« Appointment of a new Mutawali. —^Whenever any person 
appointed a mutawali dies, or refuses to act in the trust, 
or is removed by the Court, or the office of mutawali otherwise 
becomes vacant, and there is no provision in the deed of wakf 
regarding succession to the Office, a new mutawali may be 
appointed (o)— 

(a) by the founder of the wakf, if he be dead ; 

(b) by his executor (if any); 


(<) BalUle, eOl. 

{*) BslUle, Ml; Wahid AH v. Athruff Hotsein 
(1882) 8 Cal. 732; Shahar hanoo v. Aga 
Mahomed (1907) 34 Cal. 118, 34 I. A. 48; 
Mtmnaaara Begem, v. Mir MahapaUi (1918) 
41 Mad. 1030, 51 I. C. 489. 

(0 Ameer All, Vd. I, 361. 

(J) Uuetain Beebee T. Uuieain Sheriff (1888) 4 
M. H. C. 23; Ibrambibi v. Hussain Sheriff 
(1880) 3 Maid. 95 IMujavar of a diu^] 

, Munnamru Begem v. Mir MahapaUi (1918) 
m Mad. 1033, 1038, 51 1. C. 489 [Imam 
of a moaque.l Shethoo Banoo v. Aga 
Mahomed (1907) 34 Cal. 118. 


(k) Ameer All, Vol. I, 3.51. ‘ 

(A iltolUie, 801; Piran v. Abdool Earim (1801) 
19 Cal. 203, 219-220; Sped Hasan v. Mir 
* Hasan (1917) 40 Mad. 941, 38 I. C. 628 

(m) (1801) 19 Cal. 203, 220, supra; Bias Ahmad 

V. Khedun Begam (1917) 30 All. 288, 87 
I. C. 886. 

(n) Eaniz v. Saigid (1923) 2 Pat. 810, ('23) A. 

P. 241, 77 I. C. 200. 

(o) Advoeate-Oeneral v. Fatima (1872) 0 B. H. C. 

10; Ehajeh SalimiMah v. Abd/ul Ehair 
(1009) 37 Cal. 283; 3 1. C. 410; Phalmabai 
V. Haji Musa (1018) 88 Mad. 401, 21 1.0. 
084. 



WAKFS. 


145 


(c) if there be no executor, the mutawali for the time 

being may, oij his death-bed, appoint his own 
successor subject, however, to the provisions of 
s. 166 below; 

(d) if no such appointment is made, the Court may 

appoint a mutawali. In making the appointment 
the Court must have regard to the following 
rules:— 


(i) The Court should not (even if it be assumed 

that it has the power to do so) disregard 
the directions of the founder except for the 
manifest benefit of the endowment {j )); 

(ii) the Court should not appoint a stranger, so 

long as there is any member of the founder’s 
family in existence qualified to hold the 
office {q ); 

(iii) where there is a contest between a lineal des¬ 

cendant of the founder and one who is merely 
related to the founder but is not his lineal 
descendant, the Court is not bound to appoint 
the lineal descendant, but it has a discretion in 
the matter, and in the exercise of that dis¬ 
cretion it may appoint such relation in pre¬ 
ference to the lineal descendant (r); 

(iv) the right of management of religious insti¬ 

tutions such as Khangahs attached to Dargas 
is to be decided according to the prevailing 
usage, that usage being taken as an indication 
of the direction of the founder (s). 


BaiUit, 603-604; Macnaghten, p. 70, see. 6, p. 344, case X. 


Clause (d), suixl. (iii).—In Shahar Benoo v. Aga Mahomed, cited in cl. (iii), the 
founder was a Shiah, and his lineal descendant who claimed to be appointed mutawali 
was a female of the Babi sect. The Court refused to appoint her mutawali, saying that 
though she was not disqualified from acting as a mutawali, she being a female could at 
best discharge many of her duties only by deputy, and being a Babi she might not take 
a zealous interest in carrying out the religious observances of the Shiah school for which 


Ip) Khaieh SalimuUah v. Abdul Khair (1900) 
87 Cal. 268, 268, 37 I. C. 419. 

(«) 9 B. H. C. 19, supra. 


(r) Shahar Banco v. Aga Mahomed (1907) 34 
Col. 118, 34 I. A. 46. • 

(f) Itmailmya v. WMuulani (1012) 36 Bom. 308, 
14 1. C. 469. 
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the trust was founded, and the Court appointed as mntawali a rdation of the founder 
though he wat not a lineal descendant of the founder. Their Lordships of the Privy 
CounoU after stating that their attention had heen called to the earlier texts said: 
** The authorities seem to their Lordships to fall far short of establishing the absolute 
right of the lineal descendants of the founder of the endowment, in a case like the present, 
in which that founder has not prescribed any line of devolution.*’ ^ 

Potsers of Court ,—As regards the management of public religious or oharithble 
trusts, their Lordships observed in Mahomed Ismail v. Ahmed Moola (t) as follows : 

It has further been contended that under the Mahomedan law the Court has no 
discretion in the matter [i.e., appointment of trustees of the mosque in question] and 
that it must give effect to the rule laid down by the founder in all matters relating to 
the appointment and succession of trustees or mntawalis. Their Lordships cannot help 
thinking that the extreme proposition urged on behalf of the appellants is based on a mis¬ 
conception. The Mussalman law, like the English law, draws a wide distinction between 
public and private trusts. Generally speaking, in case of a wakf or trust created for 
specific individuals or a determinate body of individuals, the Kazi, whose place in the 
British Indian system is taken by theC ivil Court, has, in carrying the trust into execution 
to give effect so far as possible to the expressed wishes of the founder. With respect, 
however, to public religions or charitable trusts, of which a public mosque is a common 
and well knowm example, the Kazi’s discretion is very wide. He may not depart from the 
intentions of the founder or from any rule fixed by him as to the objects of the benefac¬ 
tion ; but as regards management, which must be governed by circumstances, he has com¬ 
plete discretion. He may defer to the wishes of the founder so far as they are conform¬ 
able to changed conditions and circumstances, but his primary duty is to consider 
the interests of the general body of the public for whose benefit the trust is created. He 
may in his judicial discretion vary any rule of management which he may find either not 
practicable or not in the best interests of the institution.” In the case cited above, 
the dispute was as regards the management of a Sunni mosque in Rangoon. The Sunnis 
of Rangoon are some of them Randherias and some of them Soorties. The mosque 
was founded by a Randberia, it was subsequently rebuUt and improved with money 
the bulk of which was supplied by Randherias, and the management had been for about 
50 years in the hands of Randherias. It was not alleged that they had mismanaged 
the trust. Under these circumstances their Lordships held that all other conditions, 
being equal, the Randheria section was perfectly entitled to manage and act as trustees 
of the mosque. 

\ 66 * Mtttawali may* appoint successor on Us death-bed*— 

In the absence of any provision in the deed of Wakf, or of any 
evidence of usage regarding the devolution of the office of 
mutawah, the mutawah for the time being may, on his death¬ 
bed, nominate his successor; but such appointment cannot be 
made if the founder is alive or if he has left an executor com¬ 
petent to make the appointment (m). [See s, 166.] 
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The appointment of a successor by a mutawali can only 
be made while on death-bed or in death-illness. A 
mutawali has no power to renounce the office and transfer it to 
another person while he is in good health (as distinguished 
fr^m being on death-bed or in death-illness), unless such a 
power was expressly conferred upon him by the founder. But 
a fhutawali may appoint a deputy, whenever he likes, to help 
him in the management, e.g., in collecting the rents or other 
proceeds of the endowed property and expending them for the 
purposes of the endowment (v). 

A mutawali may appoint even a stranger as his successor in office; he is not bound 
to appoint a member of the family of the founder (w). 

161 * Office of mutawali not hereditary, —The Mahomedan 
law does not recognize any right of inheritance to the office of 
mutawali {x). 

Where there is a vacancy in the oflSce of mutawali, and the Court is called upon 
to appoint a mutawali, the Court will ordinarily appoint a member of the founder’s 
family in preference to a stranger, and a senior member in preference to a junior member. 
But where no such appointment is to be made, and the suit is merely one to oust the 
defendant from the office of mutawali, the defendant being already in possession and 
enjoyment of the office, the Court will not oust the defendant from the office, merely because 
the plaintiff is the elder brother and the defendant a younger brother, or because 
the plaintiff is a member of the founder's family and the defendant is a stranger. 
The reason is that according to Mahomedan law no right of inheritance attaches to the 
office of mutawali. The office, however, may be hereditary by custom. But such a 
custom, being ojuiosed to the general law, must bo supported by strict proof. The mere 
fact that three persons from the family of the plaintiff were successively mutawalis is 
not sufficient to prove that the office devolved by heredity (y). 

168, Mutawali cannot mortgage or sell, — (!) A mutawali 
has no power, without the permission of the Court, to mortgage, 
sell or exchange wakf property or any part thereof, unless he 
is expressly empowered by the deed of wakf to do so. 

(2) A mortgage of wakf properl;y, though made without 
the pre'vious sanction of the Court, is not void if made for a 
justifying necessity, and may be retrospectively confirmed by 
the Court (z). 

Baillie, 606. Where the rate of interest on a mortgage is excessive, the Court may 
award interest to the mortgagee at a lower rate. 

(v) Baillie, 604; Khajeh SalimuUah v. Abdul v. Sayad Zain (1880) 13 Bom. 655, 561: 

Khair (1909) 87 Cal. 263. 277-278, 3 1. C. PhtUmaH v. Baji Musa (1913) 38 Mad. 

410; Wahid AH v. Ashruff Hussain (1882) 401, 21 I. C. 964; Atimannsssa v. Abdul 

8 Cal. 782; Ameer All, 3ra ed., Vol. 1, pp. Sobhan (1916), 43 Cal. 467, 32 I. C. 21. 

855-356. See Sultan Ahmad v. Abdul (y) 13 Bom. 666, supra; 38 Mad. 401, 211. C. 964. 

Oaui (1919) 46 Cal. 13, 16. tupra. 

(tc) Sheikh Amir AH v. Syed Wasir (1905) 9 C. (z) Nimai Chand v. Oolam Hussein (1909) S7x!al. 

W. K. 876. 179, 3 I. C. 863. See Afiman v. Hamid- 

(c) Macnaghten, p. 344, case X ; Sayad Abdulla ud-Din (1919) Lab. L. J. 56. 
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Permusion of Court, how to bt obtained .— was held by the Calcutta TU gh Court 
in a oaae decided in 1909 that a mutawaii, desirous of obtaining the sanction of the 
Court for a sale, mortgage, or lease of wakf property, must proceed by way of suit, uid 
not by an application under the Trustees Act 27 of 1866, the reason given being that the 
Trustees Act applies only to trusts in the English form constituted by persons of purely 
English domicile or by persons governed by the Indian Succession Act, and that it does 
not apply to Mahomedans (a). But this decision was disapproved in recent cfisea 
where it was held that the sanction may be obtained on an application and that nossuit 
is necessary (b). In Bombay it would seem that leave may be obtained on an 
application under the Trustees Act (c). 

Unauthorized alienation—period of limitation. —A niutawali sells or mortgages or 
grants a lease of wakf property without the sanction of the Court. What is the period 
after which the possession of the alienee becomes adverse against the wakf 1 This ques¬ 
tion has been considered in the undermentioned cases (d). 

W* Power of mutawali to grant leases. —mutawali 
should not lease wakf property, if it be agricultural, for a term 
exceeding three years, and, if non-agricultural, for a term ex¬ 
ceeding one year— 

(a) unless he is expressly authorised by the deed of 

wakf to do so ; 

(b) or, where he has no such authority, unless he has 

obtained the leave of the Court to do so (e); 
such leave may be granted even though the 
founder may have expressly prohibited the grant 
of a lease for a longer term. 

Bailhe, 606-607. As to limitation in the case of unauthorized leases, see Vidya 
Varutki T. Baluaami (1921) 48 1. A. 302, 44 Mad. 831, 631. C. ICl. 

170. Allowance of officers and servants.—The mutawali 
has no power to increase the allowance of officers and servants 
attached to the endowment, but the Court may in a proper case 
increase such allowance. 

Ameer Ali, vol, I, 369. 

(а) Ualtma Khaiun in re, (1009) 37 Cal 870, 

7 1, C 33 

(б) Fakrunnesta v. DUlrwt Judge (1020) 47 Cal 

502, 56 T. r 470 ; Habibar v. Satdanneeea 

(1924) < al. 331, 77 1. C, 049, ('24) 

A. C. 47J. 

{e) See Kahandae v. yarandtu (1881) 5 Bom 

154, and Lang v. Mool}% (1010) 21 Bom. 

L. R. nil, hi 1 C 465, where it was held, 

on a petition for appointment of new 
A tnuteea, that the Act applied to Hindus in 

Bombay. 


(d; Vulya \ Haliuaim (1921) 481. A. 302,44 Mad. 
831, 65 I. C. 1^1, (’23) A. P. 0. 128; 
Abdur Rahim v. Narayan Dae (1028) M I. 
A. 84, .lO Cal. 320, 71 I. C. 646, (’23) 
A. P. C. 44, [mortgage]; Subbaiya v. 
Mohamad (1923) 50 T. A. 205, 46 Mad. 
751, 74 I. C. 492, (’23) A. P. C. 175 
[sale in execution of decree]. 

(e) Woozatunniesa, in the matter of (1906) 86 Cal, 
21 . 
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171* Remtf&eration of matawali* —The founder may provide 
for the remuneration of the mutawali whether the mutawali be 
the founder himself or some other person. Such remxmeration 
may be a fixed sum or it may be the residue of the income 
of the walcf property after defraying the expenses necessary 
, for the maintenance of the wakf {/), If no provision is made 
by the founder for the remuneration of the mutawali, the 
Court may fix a sum not exceeding one-tenth of the income 
of the wakf 'property {g). If the amount fixed by the founder 
is too small, the Court may increase the allowance, provided 
it does not exceed the limit of one-tenth {h). 

172. Removal of mtitawali. —A mutawali may be removed 
by the Court on proof of misfeasance or breach of trust, or if it 
be found that he is otherwise unfit to hold the office, * though 
the founder may have expressly directed that the mutawali 
should not be removed in any case. The founder has no 
power, after delivery of possession, to remove a mutawali, 
unless he has expressly reserved such power in the deed of 
wakf. 

Baillie, 608 ; Macnaghten, p. 79, s. C ; Qulam Husain v. Aji Ajam (1860) 4 Mad. H.C. 
44 ; Advocate-Oeneral v. Fatima (1870) 9 Bom. H. C. 19,2.3-24) [a Shiah case] ; Hidaitoon- 
niasa v. Syed Afzool (1870) 2 N. W. P. 422 [a Shiah case]. A founder, who is himself a 
mutawali, may be removed by the Court on the ground of misconduct. 

173. Personal decree against mutawali. —(7) No portion of 
the corpus of wakf property can be attached and sold in execu¬ 
tion of a personal decree against the mutawali, not even if 
there be a margin of profit coming to him after the performance 
of the duties attaching to his office. But the surplus profit 
that may remain in the hands of the mutawali for his own 
benefit may [probably] be attached (i). 

{2) The office of mutawali cannot be attached in execu¬ 
tion of a personal decree against him (j). 

In Biahen Chand v. Nadir Hoosein (1887) 15 Cal. 329, 15 I. A. 1, it was contended 
on behalf t}f the decree-holder that as some surplus always remained in the hands of the 
trustee after the performance of the trusts, he (the decree-holder) was entitled to attach 
so much of the corpus as was represented by the surplus income. But it was held by 
their Lordships of the Privy Council confirming the decision of the Calcutta High Court, 
that “ the corpus of the estate cannot be sold, nor can any specific portion of the corpus 
of the estate be taken out of the hands of the trustee because there may be a margin of 
profit coming to him after the performance of all the religious duties.” 

(/) Sttuid Ismail v. Htmsdi Bsffum (1021) 0 Pat. (i) Bishm Chand v. Nadir HosseiM^1667) 15 

L. J. 218, 233-2S4, 62 I. C. 466. Cal. 820,16 I. A. 1. 

(a) Mo/tiuddin v. Sai/iduddin (1803) 20 Cal. 810, (J) Sarkum v. Btshaman Bukth (1806) 24 Cal. 

821. 83,01. 

(A) Ameer All, Vol. 1, 360. 
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Miscellaneous. 

174# Public Mosques*—^Every Mahomedan is entitled to 
enter a mosque dedicated to God, whatever may be the sect 
or school to which he belongs, and to perform his devotions 
according to the ritual of his own sect or school. But it is not 
certain whether a mosque appropriated exclusively by the 
founder to any particular sect or school can be used by the 
followers of another sect or school. 

Ata-Vttah r. Azim-Vllah (1889) 12 All. 494; Jangu v. Ahmad-VUah (1889) 13 AIL 
419; FaTi Karim v. Manila Bakah (1891) 18 Cal. 448, 18 I. A. 69; Abdua Subwn y. 
Aor6anAZt(1908)35Cal.294 ; Mania Bakhehy. Amir-ud Din (1920) 1 Lah. 317,57 I. C. 
1000 

In the first of these cases, it was held by the High Coart of Allahabad, that a mosque 
dedicated to God is for the use of all Mahomedans, and cannot lawfully be appropriated 
to tdie use of any particular sect. This ruling was referred to by their Lordships of the 
Privy Council in Fazl Karim's case, but they declined to express any opinion on it, stating 
that the facts of the case before them did not properly raise that question. In Abdus 
Svhhan's case, the High Court of Calcutta doubted whether a special dedication of a 
mosque to any particular sect of Mahomedans would be in accordance with Mahomedan 
Ecclesiastical law. The view taken in Ata-Ullah'a case was followed by the High Court 
of Lahore in Mania Bakhsh'a case. The point cannot therefore be said to be quite settled. 
But when a mosque is not appropriated to any particular sect, there is no doubt that it may 
be used by any Mahomedan for the purposes of worship without distinction of sect. 
Thus a Shafei may join in a congregational worship, though the majority of w'orshippers 
in the congregation may be Hanafis; and he cannot be prevented from taking part in the 
service, because according to the Shafei practice he pronounces the word amin (amen) 
in a loud voice, and the Hanafi practice is to mutter the word softly. Similarly, Maho¬ 
medans of the Amil-biUhadis or Wahabi sect have the right to worship in a mosque built 
primarily for the use of Hanafis and generally used by them, though their views in the 
matter of ritual differ from those of the Hanafis. But there is nothing in the Mahomedan 
law to entitle the members of a new sect to pray as a separale congregation behind an 
Imam chosen by themselves (k). 

As to management of mosques, see notes to s. 165, “ Powers of Court." 

175* Sajfadanishin: Khankah* —A sajjadanishin is the bead 
of a kbankab, a Mabomedan institution analogous in many res¬ 
pects to a matb where Hindu religious instruction is dispensed. 
He is tbe teacher of religious doctrines and rules of 
life, and tbe manager of tbe institution and tbe administrator 
of its charities, and has, ordinarily speaking, a larger right in 
tbe surplus income than a mutawali (T). But this does 

(k) HaHm Mhalil v. Malik Urafi (1917) 2 Pat. 812,44 Mad. 831, 841, 85 I.C. 181, (tS) 

I. J. 108, 37 L C. 302. A.P.O. m: Zooleka imv. Sped Zpmd 

(t) Vidza faruthi v. Bahuami (1821) 481. ▲. 302, Abedin (1»04) 8 Bom. L. &. 1058. 
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not mean that in every case the whole income from a khankah is 
at the disposal of the sajjadanishin. At certain shrines the 
members of the founder’s family other than the sajjadanishin 
are entitled to share in the surplus offerings which remain after 
payment of expenses (m). 

The word “sajjadanishin” is derived from sajjada, that is, the carpet used by Maho- 
medans for prayer, and niahin, that is sitting. The sajjadanishin takes precedence on the 
carpet during prayers [Baillie, p. 608, f. n. (1)]. The office of a mutawali is a secular office; 
that of a sajjadanishin is a spiritual office, and he has certain spiritual functions to per¬ 
form. A person may hold the office both of a mutawali and a sajjadanishin at the same 
time. A sajjadanishin may, like a mutawali (s. 167) appoint his own successor. As 
to the distinction between the two offices, see the undwmentioned cases (w). A minor 
cannot act, and he therefore cannot be appointed a sajjadanishin (o). 

I75A* Takia.—A taJeia is a religious institution recog¬ 
nized by law, and an endowment to a talcia is as valid a 
wakf as to a khankah (p) [s. 175]. 

“ Takia ” means literally a resting place. The word is now used to denote the place 
where a fakir (holy person) resides and imparts religious instructions to his disciples and 
others. 


Law relating to the protection^ enforcement and 
administration of endowments, 

176. The following is a list of enactments which provide 
for the protection, enforcement and administration of en¬ 
dowments :— 


(i) Official Trustees Act 2 of 1913. 

(ii) Charitable Endowments Act 6 of 1890, ss. 2, 3, 4, 

5, 6 and 8. 


(iii) Religious Endowments Act 20 of 1863, s. 14. 
1(iv) The Code of Civil Procedure, 1908, s. 92. 

(v) Charitable and Religious Trusts Act 13 of 1920. 


(m) Muhammad Hamid v. Mian Mahmud 
(1923) 60 I. A. 92, 1O5-1O0, 4 Lah. 15, 20. 
(’22) A. P. 0. 384. 

M Piran v. Abdool Karim (1801) 19 Cal. 203; 
Secretary of State v. Mohiuddtn (1900) 27 


Col. 074. 

( 0 ) (1801) 10 Cal. 203, 210-220, mpra. 

(p) Hussain Shah v. 6ul Muhamm^ (1025) 
Lah. 140, 88 L C. 816 (•25)AL?420. 
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CHAPTER XIII. 

Pre-emption. 


m* Pre-emption.—The right of shufaa or pre-emption 
is a right which the owner of an immoveable property possesses 
to acquire by purchase another immoveable property which 
has been sold to another person. 

Hed., 547 ; Baillie, 475 ; Gobind Dayad v. Inayatullah (1885) 7 All. 775, 799. 

“A right of pre>emption is not a right of re-purchase, but is simply a right entitling 
the pre-emptor to be substituted for the vendee as purchaser and to stand in his shoes 
in respect of all the rights and obligations arising from the sale under which he derives 
his title. A person, who chooses to pre-empt, therefore, must take upon him the burden 
of the obligations subject to which the sale was made as well as the benefits accruing 
therefrom. In other words, he can got no more than that for which the vendee bargain* 
ed.'’ A mortgages his property to B to secure repayment of Rs. 60. A then sells the 
property, subject to the mortgage, to C for Rs. 200. 1) claims the right to pre-empt by 
offering Rs. 200 to C. C accepts Rs. 200, and delivers possession of the property to 7>. 
B then sues D to enforce his mortgage. X) contends that he had no notice of the mort¬ 
gage when he claimed the right of pre-emption, and that he is not therefore bound to pay 
the mortgage-debt. This contention cannot be upheld, for D stands in the shoes of 
C, and C’s purchase was subject to JB’s mortgage (q). 

178* Law of pre-emption not applied in Madras Presidency*— 

The Mahomedan law of pre-emption is applied by the Courts 
of British India to Mahomedans as a matter of “ justice, equity 
and good conscience,” except in the Madras Presidency where 
the right of pre-emption is not recognised at all [unless by local 
custom as in Malabar (r)]. The reason given by the Madras 
High Court for refusing to recognise the right is that the law of 
pre-emption places a restriction upon liberty of transfer of 
property, and is therefore opposed to “ justice, equity and good 
conscience ” (s). 

S^e notes to s. 5 above. 


179* Special Acts*—The law of pre-empti6n in the 
Punjab is regulated by the Punjab Laws Act, 1872, as amended 
by Act XII of 1878, and in Oudh by the Oudh Laws Act, 
1876. These acts apply to Mahomedans as well as non- 


i^OirOtari Lot (lOOS) 30 All. 180. i («) Ibrahim v. Muni Mir Udin (1870) 0 H. U. 

Menon v. Ketavan (1897) 20 Mad. 805. I 20 
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Mahomedans, with the result that the rules of the Mahomedau 
Law of Pre-emption do not apply even to Mahomedans in 
those places except on the footing of local custom (<). 

* 180. Pre-emption among Hindus. —^The right of pre-emption 

‘is recognized hy cusUm among Hindus who are either natives 
of, of are domiciled in («), Behar (?;), and certain parts of 
Gujarat, such as Surat, Broach and Godhra •(?«?), and it is 
governed by the rules of the Mahomedan Law of Pre-emption 
except in so far as such rules are modified by such custom {x). 


Where the existence of any such custom is generally known 
and judicially recognized, it is not necessarv to assert or prove 

it (y). 


The explanation lies in the fact that under the Maliomedan law, non-Mahomedans 
are as much entitled to exercise the right of pre-emption as Mahomedans (Baillie, 477). 
Accordingly, during the Mahomedan rule in India, claims for pre-emption were enter¬ 
tained by the Courts of the country, whether they were preferred by or against Hindus, 
In this wise, the Mahomedan law of pre-emption came to he the customarj'^ law of Behar 
and Gujarat. But the law of pre-emption as applied to Hindus in those places was the 
Hanafi law, the Mahomedan sovereigns of India being Sunnis of the Hanafi sect, and 
the same law is now applied to them in cases of pre-emption. But it is a necessary con¬ 
dition of the application of the Mahomedan law of pre-emption to Hindus in Behar 
and Gujarat that they should be either natives of, or domiciled in, those places. It is 
not enough that the party is a Hindu and owns immoveable property in those places. 
Thus in a recent Calcutta case the right of pre-emption was denied to a Hindu who was 
a oo-sharor of certain immoveable property in Behar, but who was neither a native of, 
nor domiciled in, that place (r). See notes to s. 180A below. 


I80A. Pre-emption by contract.— (i) Rights of pre-emp¬ 
tion may be created by contract between the sharers in a 
village (a). 

(2) A Mahomedan vendor may agree with a Hindu 
purchaser that the Mahomedan Law of pre-emption applying 
between the vendor and his co-sharer, also a Mahomedan, 
should be applicable to the purchase. Where such a contract 
is enterad into, and the vendor informs his co-sharer about 


(0 Wihon’* Digtit of Anglo-JUuhammedan Law, 
B. 853. 

(«) Panatth Nath v. Dhanai (1006) 32 Cal. 088. 
(v) Fakir RatoU v. EmambakM (1863) Beng. L. B. 
Sup. Vol. 36: Jadu Lai v. Janki Koer 
a012) 80 Cal. 015, 301. A. 101,15 I. 0.060. 
' (w) GorihaniUu v. Prankor (1860) 0 B. H. C. 
A. 0. 263, read with Daiiyakhai v. Patidya 
(1014) 88 Bom. 183,186-188, 22 I. C. 280 ; 
Jagnvan v. Kolida* (1021) 46 Bom. 604, 
00 I. C. 001 ISuiat—as to houses only, 
and not agricultural lands]; Ookaldas v. 
Partab (1016) 18 Bom. L. B. 603, 36 I. C. 
871 [Godhra]; Mahomed v. Narein (1016) 


40 Bom. 368,321. C. 033 [not In Khandesh] 
Sdaram v. Sayad Sirajid (1017) 41 Bom. 
636, 640,421.C. 32 [not in Kolaba]: Molilal 
v.B[onlal(1020) 44 Bom. 696,67 I.C. 600 
[Ahmedabad]; Bam Chand v. Ooawami 
{1923)46 AU, 601, 741, C. 870, ("OS) A. A. 
613 [Benares—as to houses only, and not 
agricultural lands], 

lx) Chttkmiri v. Sundri (1006) 28 All. 600; Jai 
Kmr V. Been Lai (1874) 7 N. Wtf. 1. 

(y) Jadu Lai v. Janki Koer (10()8) 86 CaL575. 

(s) Pareaeth Nath v. Dhanat (1006) 82 Cal! 088. 

(a) IHgambar Singh v. Ahmad (1015) 37 All. 129 
141, 421.A. 10,18, 28 I. C. 34. 
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it, and the co-Bhaiei makes the * demands ’ as required by 
law [s. 186], he is entitled to pre-emption against the pur¬ 
chaser, though the purchaser may be a Hindu (6). 

Introdwstion of Iht. late of pre-emption itUo India .—In Digamber Singh v. Ahmad (e),' 
their Lordships of the Privy Conncil said: “ Pre-emption in village commnnities in 
British India had its origin in the Mahomedan Law as to pre-emption, and was appa¬ 
rently unknown in India before the time of the Moghul rulers. In the course of time 
customs of pre-emption grew up and were adopted among village communities. In 
some cases the sharers in a village adopted or followed the rules of the Mahomedan law 
of pre-emption, and in such cases the custom of the village follows the rules of the Maho- 
medui law of pre-emption. In other cases, where a custom of pre-emption exists, each 
village community has a custom of pre-emption which varies from the Mahomedan 
law of pre-emption and is peculiar to the village in its provisions and its incidents. A 
custom of pre-emption was doubtless in all cases the result of agreement amongst the 
share-holders of the particular village, and may have been adopted in modem times 
and in villages which were first constituted in modem times. Rights of pre-emption 
have in some provinces been given by Acts of the Indian Legislature. Rights of pre¬ 
emption have also been created by contract between the sharers in a village. But in 
all cases the object is as far as is possible to prevent strangers to a village from becoming 
sharers in the village. Rights of pre-emption when they exist are valuable rights, and 
when they depend upon a custom or upon a contract, the custom or the contract, as the 
case may be, must, if disputed, be proved.” 

I8I. Who may claim pre-emption. —The following three 
classes of persons and no others, are entitled to claim pre¬ 
emption, namely:— 

(1) a co-sharer in the property (d) [shaji-i-sJiarik ]; 

(2) a participator in immunities and appendages, such 

as a right of way or a right to discharge water (e) 
[shafi-i-khalit] ; and 

(3) owners of adjoining immoveable property 

jar], but not tenants (/), nor persons in posses¬ 
sion of such property without any lawful titie (g) 
[Baillie, 481]. 

The first class excludes the second, and the second excludes 
the third. But when there are two or more pre.-emptors be¬ 
longing to the same class, they are entitled to equal shares of 
the property in respect of which the right is claimed [Baillie, 
500]. 


(b) eitamm V. Sapad Sirajul (1D17) 41 Bom. 636, 
66ff«61, 42 1. C. 32. 

(e) 37 AU. 129,140-141, 421.A. 10, IS, 281. C. 84. 
(d) Jadu Ltd v. Janki Koer (1012) 30 Cal. 016, 30 


1. A. 101, 16 I. C. 669. 

(e) Karim v. J’rti/o Lai (1006) 2 All. 127. 

(/) (Jooman Singh v. Tnpovi Sing (1867) 8 W. B., 
487. 

(g) Bebaree Bam v, Shoobudm (1808) 9 W. B. 465, 



PRE-EMPTION. 


166 


The High Court of Calcutta has held that where there 
are three co-sharers in a property, and one of them sells his 
share^ to another, a third co-sharer has no right to claim pre- 
^ empfion (A). But the right of pre-emption arises if the 
sale is by one co-sharer to another and a stranger (i). The 
Calcutta decisions proceed on the ground that the reason for 
allowing pre-emption is to prevent the inconvenience which 
may result from the introduction of a disagreeable stranger 
as a co-sharer or a neighbour, but no such annoyance can 
result from a sale by one co-sharer to another co-sharer. The 
Allahabad High Court has in recent cases dissented from the 
Calcutta rulings and held that even if the sale is made to a co¬ 
sharer alone who, if the share were sold to a stranger, would 
be entitled to pre-empt, other persons belonging to the same 
class are. entitled to claim pre-emption against him {j). 
The High Court of Bombay has followed the Allahabad 
rulings (A). 

Exception .—The right of pre-emption on the ground of 
vicinage does not extend to estates of large magnitude, such as 
villages and zemindaris, but is confined to houses, gardens,- 
and small parcels of land {1). The right, however, may be 
claimed by a co-sharer (m). 

t(a) who owns a piece of land, grants a building lease of the land to B. B builds 
a house on the land, and sells it to C. A is not entitled to pre-emption of the house, 
though the land on which it is built belongs to him, for ho is not a co-sharer, nor a par¬ 
ticipator in the appendages of the house, nor an owner of adjoining property : Pershadi 
Lai V. Irakad Alt (1807) 2 N. W. P. 100. 


. (b) A owns a house which he sells to B. M owns a house towards the north of 
.4’s house, and is entitled to a right of way through that house. N owns a house towards 
the south of A'b house, separated from j4’s house by a party wall, and having a right 
of support from that wall. Both Jlf and N claim pre-emption of the house sold to B. 
Here if is a participator in the appendages, while N is merely a neighbour, for the 
right of collateral support is not an appendage of property. M is therefore entitled 
to pre-emption in preference to X; see Ranchoddaa v. Jugcddaa (1899) 24 Bom. 414; 
Karim v. Jk-igo Lai (1905) 28 All. 127. It is immaterial that if’s right of way has not 
been perfected by prescription under the Easements Act. In such a matter the rules 


(A) Lalla Nowbat LdU v. Laila Jemn LaU (1879) 
4 Oal. 831 [F. B.] 

(0 Sdligrttm v. Raghubar (1888) 15 C^l. 224. 

(J) Amix Hatan v. Rahim Bakhah (1897) 19 All. 
468; Abdtdkth v. Amanat-uUMi (1899) 21 
AQ. 292; Mvhammad Yakub v. Kanhai 
Lai (1922) 44 All. 83, 64 I. C. 673, ('22) 
A. A. 167, dissenting on this point from 
Baldeo v. BadntuOk (1909) 31 All. 519; 
Xio-ud-Bin v. Abid (1923) 45 All. 487, 
77I.C.27; Nadir v. Sadig (1926) 47 All. 
324,86 1. C. 689, ('.6) A. A. 361. 


(*) Vithaldaa v. Jamiatram (1920) 44 Bom. 887, 
681.0. 279 [P.B.1 

(2) Mahomed Hoesein v. MtAHn AH (1870) 
8 B. L. B. 41, 60; Ahdtd Rahim v. Khorog 
Singh (1892) 16 All. 104; Munna Led v. 
Uttjiro Jan (1910) 33 AU. 28. 7 I. C. 404. 
(m) Silaram v. Sayad (1017) 41 Iwm. 636, 652- 
663, 42 I. C. 82; Jadu Led v. Winti Koer 
(1012) 30 Cal. 016, 30 I. A. 101.16 I. C. 
6.60, [Mahal]; Said-ud-Din v. Latif-un-Nisaa 
(1022) 44 AU. 114, 64 I. C. 456, (‘22« 
A. A. 391 [Zemlndari]. 
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of MaKomedan law are to be applied, and that law does not prescribe tny period 
which would give a person the right to enjoy an immunity, such as a right of way (»}. 

i^oie .—In the above illustration, the house owned by is a dominant bmitage, 
and the pre-empted house is a serrient heritage, for M has a right of way through it. 
But JIf would not^the less be a “participator in the appendages,’* if the pre-empted 
property was the dominant heritage and his property was the serrient heritage: Chand 
Khan ▼. Nttimai Khan (1869) 3 B. L. R., A. C. 296. And M would still be a “ partici¬ 
pator,” if his house and the pre-empted house were both dominant tenements having 
a right of easement against a third property: Mahatab Singh v. Ramtahal (1868) 6 
Beng. L. B., at p. 43. 

(o) A, B, and C are co-sharers in a house. A sells his share to B. According to 
the Calcutta rulings C is not entitled to pre-empt. According to the Allahabad and 
Bombay rulings, C is entitled to pre-empt half of A's share. The result would be 
the same if B and C wore participators in appendages.] 

Hed., 548-530; Baillie, 481-484, 500. The right of pre-emption cannot be resisted 
on the ground that the pre-emptor was not in possession of his own property at the date 
of the suit. It is owntrahip, and not possession, that gives rise to the right (o). 

When pre-emption is claimed by two or more persons on the ground of participa¬ 
tion in a right of way, all the pre-eraptors have equal rights, although one of them may 
be a contiguous neighbour (p). The reason is that the Mahomedan law does not 
recognize degrees of nearness in the same class of pre-emptors (g). But nearness 
may be recognized by custom (r). 


Villages and Zemindanes .—The reason why the right of pre-emption cannot be 
claimed when the contiguous estate.s are of large magnitude is that the law of pre-emp¬ 
tion “ was intended to prevent vexation to holders of small plots of land who might be 
annoyed by the introduction of a stranger among them.” But this principle applies 
only when the right of pre-emption is claimed merely on the ground of ncinage. It does 
not apply where the right is claimed by a co-sharer. See the section. 


Femaha. —A female is not precluded from maintaining a suit for pre-emption if she 
is by law entitled to inherit, even though it may be a widow's estate («) But a female 
entitled to maintenance only is not entitled to pre-empt (t). 


Shiah Law .—By the Shiah law the only persons entitled to the right of pre-emption 
are co-sharers ; Baillie, Part II, 179 ; Qurban v. Chote (u), and that too if the number 
of co-sharers does not exceed two (v). 


182 . Sale alone gives rise 
pre-emption arises oi3y out of 

(n) Balieo v. Badri BaUi (1909) 31 AU. 519, 2 

I. C 458 

(o) 'Bakina Bikes v. Amiran (1888) 10 AH. 472. 

(p) Karim BaUuh v. Mhuda Bakhth (1894) 16 

AU. 247. 

(a) Said-ud-lUn v. Latif-iun-Nisea (1922) 44 

AU. 114, 116-117,64 1. C. 456, (’2r) A. A. 
t30ll; Jioffethar v. Ram Haraih (1924) 46 
AUf 870, 79 I. C. 417, (*24) A. A, 641. 

(r) Dkamai v. Rameihwerr (1923) 46 AU. 171, 

78 1.0.904, ('20 A. A. 227. 

(<) Ishar Devi v. ^eo Bam (19^) 6 Lab. 435, 
(’26) A.L.88, 84 I. C. 484. 


to pre-emption.—The jight of 
a valid {w), complete {x), and 

(() Karan Singh v. Muhammad (1885) 7 AU. 
800; Bhupal v. Mohan (1807) 19 AU. 
824. 

(u) (1809) 22 AU. 102. 

tv) Abbot AU V. Maya Bam (1880) 12 AH.'. 229 : 
Butain Bakhth v Md^ut-ul'Haq (1025) 
47 AU. 944,88 1. C. 972. (’25) A. A. 5M. 

(tc) Hed., 660; BaUUe, 476-477; JftUm-urhNitta 
V. AjaU) AU (1900) 22 All. 843 (where the 
price was not Mcertained at the date ot 
oonWoctl. 

(«) Bed.. 650 ; BaiUie, 476-477. 
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honafi^ (y) sale. It does not arise out of gift, sadaka (s. 144), 
wakf, inheritance, bequest ( 2 ), or a lease even though in per¬ 
petuity (a). Nor does it arise out of a mortgage even though 
it€nay be by way of conditional sale (b) ; but the right will 
accrue, if the mortgage is foreclosed (c). The right arises even 
if the property sought to be pre-empted is sold by an official 
receiver or by an order of the Court (d). A transfer of pro¬ 
perty by a husband to his wife in lieu of dower is a sale (e). 

Explanation I. —^According to the Mahomedan law a 
sale is an exchange of property for property with the mutual 
consent of the parties, the exchange consisting in payment 
of price by the purchaser to the vendor and delivery of 
possession by the vendor to the purchaser. The execution 
of an instrument of sale is not necessary (/). According 
to the Transfer of Property Act, 1882, s. 54, a sale of pro¬ 
perty of the value of Rs. 100 and upwards is not complete 
unless made by a registered instrument. It has been held by 
a Full Bench of the Allahabad High Court, that although the 
rules of the Mahomedan Law of Sale have been superseded by 
the provisions of the Transfer of Property Act, the question 
whether a sale is complete so as to give rise to the right of 
pre-emption is to be determined by applying the Mahomedan 
law, and if a complete sale is effected under that law as where 
the price is paid and possession is delivered, the right of pre¬ 
emption wll arise, though the sale may not be complete 
under the Transfer of Property Act {g). On the other hand, 
some judges have expressed the opinion that the right of 

E re-emption does not arise until after registration as required 
y the Transfer of Property Act (//). In Jadu Lai v. Janki 
Koer (i), Brett, J., suggested that a solution of the problem 
was to be found in determining in each case what was the 
intention of the parties as to the date when the sale should be 
considered as complete. The rule suggested by Brett., J., 
was adopted by some judges in Calcutta (j) and Patna (k) 

(if) ParttufM Nath v. Dhanat v. (1905) 32 Cal. 989. (g) Begam v Muhammad (1894) 16 All. 344 

(«) BailUe, 471. [F. B.J, Najm-un-Nma v. Ajaib Ah 

(a) DewamMualla V, Kazem Molla (1887) 16 (1900) 22 All. 343; Janhi v. Gxrjadat 

Cal, 184. (1885) 7 All. 482 (F. B.] 

(6) OunHal v. Tekmrayan (1865) B. L, R. Sup. (A) Banerjl, J., inl6All. 344,336, supra : Camdaff, 
Vol. 166. J., iu Budhai v. BonauUah (1914) 41 Cal. 

(e) Batul Begum V. Mansur Alt (1901) 24 AU. 17. 043, 949, 23 I. C. 395 ; HulUck, J., In 

(d) Brii Narain t. Kedar Nath (1923) 45 All. 186. Kheyah x. MuOiek (1916) 1 Fat. L. J., 

(t) Fi&i AH V. Muzaffur AH (1882) 5 AU. 65 ; 174,177-178, 84 I. C. 210. 

Nathu V. Shadi (1916) 87 AU. 622, 29 I. C. (i) (1908) 86 Cal. 676, 699, afftmd. in 39 Qkl. 
496, doubtmi bv Mr. Ameer AU, -Vol, 1. 915, 39 I. A. 101,15 I. C. 659. 

(Srd ed.), p. 68^ t. n. (1). (j) Richardaon, J., In (1914) 41 Cal. 943, 953, 

(f) Heuya, 241; Maonagbten, 42; BallUe, 476; 23 1. C. 386, supra. 

Begam v. Muhammad (1894) 16 AU. 344, (k) Roe, J.. in (1916) 1 Pat. L. J. 174, 179, 84 

346-348. I. C. 210, supra. 
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and also by the High Court of Bombay in Sitaram v. 
Sayad Sirajid {!). The decision of the Bombay Court in 
Sttaram^s case was affirmed on appeal by the Judicial Commit¬ 
tee. In the course of the judgment their Lordships of the 
Privy Council said : “ You are to look at the intention of the 
parties [that is, the vendor and the vendee] in deter minin g 
what system of law was to be taken as applying and what was 
to be taken to be the date of the sale with reference to which 
the ceremonies were performed ” (m). In a later case the High 
Court of Bombay followed the Full Bench decisions of the 
Allahabad High Court (»). 


Explanation II .—It has been held by the High Court of 
Allahabad that the right of pre-emption arises not only when 
an out-and-out sale has been completed, but also when a 
complete contract of sale, without any option to the vendor, 
has been made (o). 


The importance of the question now under consideration arises in this way. A 
Mahomedan is not entitled to pre-emption unless he makes the “demands” required 
by law (s. 186). These demands should not be made before the sale is complete. They 
should be made after the sale is complete, and immediately after the pre-emptor hears 
of the sale, that is, a completed sale. Now a sale according to the Mahomedan law is 
completed by payment of the price by the purchaser to the vendor and by delivery of 
possession by the vendor to the purchaser. But a sale under the Transfer of Property 
Act is not complete unless made by a registered instrument. Hence the view taken 
by some Judges that the ‘ demands ’ should be made after regiatrahon of the sale-deed. 
But if this view be accepted, the vendor and vendee, with a view to defeat the pre- 
emptor, may not execute and register a sale-deed, and may complete the transaction 
by payment of price and delivery of possession so as to deprive the pre-emptor of the 
right of pre-emption. Hence the rule suggested by Brett, J., and approved by the 
Judicial Committee, namely, to ascertain in each case what was the intention of the 
parties as to the date when the sale should be considered as completed. 


A agrees to sell his house to B in January 1918 for Rs. 300. On Ist February 1918 
B pays tho purchase-money to A, and obtains possession of the house from A. The 
sale-deed is registered on 1st March 1918. The pre-emptor comes to know of the pay¬ 
ment of price and delivery of possession on 15th February 1918, but he does not make 
tile “ demands ” (s. 186) until 2nd March 1918, being the date on which he first comes to 
know of the registration. Is he entitled to pre-emption ? (1) No, according to the 
Allahabad High Court (p), for the sale, according to that Court,' became complete on 
■payment of the price and delivery of possession, and the pre-emptor having failed to make 
the ” demands-** on 15th February when he first came to know of it, the right of pre¬ 
emption is lost by delay. (2) If the sale be regarded as complete on regialration, the pre- 
emptor is entitled to pre-emption, for he mode the ‘ demands ’ when he first came to 


^ (1917) 41 Bom. 636, 661-652, 42 I. C. 82, 
r (<^owed in Abdulla v. Imail (1921) M 
Bom. 302, 64 I. C. 918. 

(m) SUaram v. Jiaui Uoion (1921) 46 Bom. 

1066, 46 I. A. 476, 64 I. C. 826. 

(II) Abdulla V. lamaU (1922) 46 Bom. 802, 64 


I. C. 918, (’22) A. B. 124. 

(o) Zamini Began v. Khan Muhammad (1924) 
46 All. 142, 811. C. 686, (’24) A. A. 261, 
foUg. (1894) 16 AU. 844, 847. 

(7) (1894) 16 AU. 844. 
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kiiow of the registration. In fact, if he had made the ‘ demands ’ before registration, 
they would have been premature, and he would not have been entitled to pre-emption 
unless he made the “ demands ” again immediately after he came to know of registra¬ 
tion. (3) According to the rule, now laid down by the Judicial Committee, the inten¬ 
tly of the parties is the sole guide. Therefore, if in the case put above, possession 
was not given and no part of the price was paid till registration, the intention of the 
parties would be taken to be that they did not regard the sale to be complete till regis¬ 
tration, and the ‘ demands ’ in such a case should be made immediately after the pre- 
emptor hears of the registration ( 9 ). But if the contract of sale says, “ I have agreed 
to sell you my share for Rs. 29,000, Ks. 1,000 paid down, and the remainder payable 
in two quick instalments, and that a formal deed of sale shall be executed and regis¬ 
tered,” and the agreement further contemplates a notice of the transaction to be given 
by the vendor to his co-sharer on the same day, and provides that if the co-sharer elects 
to purchase the vendor’s share, the vendor should immediately return the Rs. 1,000 
to the purchaser, it is the date of the agreement that is to be taken as the date of the 
sale and it is with reference to that date that the co-sharer (pre-emptor) should perform 
the necessary ceremonies (r). 

Lease in perpetuity.—A lease even though in perpetuity does not give rise to the 
right of pre-emption. But a transaction, though in form a lease, may in truth and 
substance be a sale, as where the property is of the value of Rs, 2,000, and a lease is 
given for 99 years under which Rs. 1,950 are paid as premium and Re. 1 is reserved as 
annual rent. In such a case the pre-emptor is entitled to pre-emption, though the 
transaction is in form a lease. The Mahomedan law does not recognise the device of 
dressing up a transaction of sale in the garb of a lease so as to defeat the right or pre¬ 
emption («). See .s. 192 below. 

183* Ground of pre-emption to continue up to decree* —The 
right in which pre-emption is claimed—whether it be co- 
ownership, or participation in appendages, or vicinage—^mnst 
exist not only at the time of sale, but at the date of the suit 
for pre-emption (f), and it must continue up to the time the 
decree is passed (u). But it is not necessary that the right should 
be subsisting at the date of the execution of the decree (v), 
or at fjhe date of the decree of the appellate Court (w). The 
reason is that the crucial date in these cases is the date of the 
decree of the Court of first instance (x). 

Thus if a plaintiff, who claims pre-emption as owner of a contiguous property, 
sells his property to another person after institution of the suit, he will not be entitled 
to a decree, for ^e does not then belong to any of the three classes of persons to whom 
the right of pre-emption is given by law: sec s. 181 above. But once the decree is 
passed, the plaintiff does not forfeit the right of being put into possession of the pre¬ 
empted property in execution of the decree, although he may have alienated his property 


(«) 36 Cal. 576 ; 41 Cal. 643. 9S0, 054, 23 I. 
C., 885. 

(f) (1621) 45 Bom. 1056, 48 I. A. 475, 64 T. C. 
826, supra. 

(«) Muhammad v. Muhammad (1918) 40 All. 
322, 44 1. C. 227. 

(t) JanH Prasad v. Ishar Das USOe) 21 AU. 374. 

(u) lUm Oopal v. Piari Lai (1896) 21 All. 441; 

Tafamd v. Than Singh (1910) 32 All. 567, 


6 I. C. 426; Nuri Mian v. Ambica Singh 
(1917) 44 Cal. 47, 34 I. C. 869. 

(tJ) J!am Sahai v. Oaya (1884) 7 All. 107. 

(w) Baldeo Misir v. Bam Lagan (1023) 46 All. 
709, (’24) A.A. 82. 77 1. C. 604 ; Vmrqa v. 
Xoi^man (1024) 46 All. 321, 791. C.tl7, 
(’24) A.A. 448. 

(*) (1923) 46 All. 709, 710, 77 I. C. 694, (’24) A.A. 
82, supra. 
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>tf6r€ execution or alienated it before tbe date of the decree of the appellate Court. It 
need hardly be mentioned that a plaintiff does not forfeit his right of pre-emption merely 
because he had on a previous occasion mortgaged his own property on which his right of 
pre-emption is based (y). 

J84« Doubt as to whether buyer should be a Mahomedan.— 

According to the Allahabad decisions, it is not necessary to 
enforce the right of pre-emption, that the buyer should be a 
Mahomedan ( 2 ). According to the Calcutta (a) and Bombay (b) 
decisions it is necessary, except in the cases mentioned in 
ss. 180 and 180A, that the buyer should be a Mahomedan. 
But all the three Courts are agreed that the seller and the 
pre-emptor should both be Mahomedans (c). 


There are no Madras decisions, because in Madras the law of pre-emption is not 

applied even as between Mahomedans [s. 178]. 

* 

The vendor should be a Mahomedan. Hence no right of pre-emption can he 
claimed by a Mahomedan when the vendor is a Hindu or a Kuroiican, though the vendee 
may he a Mahomedan. 


The pre-emptor also should be a Mahomedan, the reason being that if he is a 
Mahomedan and sulisequently wants to sell the prc-emjited proi>erty, he is bound to 
oflFer It to his Mahomedan neighbours or partners before he tan sell it to a stranger. 
But a non-Mahomedan is not subject to any such obligation, and he cun sell to any 
one he likes. The law of pre-emption contemplates both a right and an obligation, 
and if a non-Mahomedan were allowed to pre-empt, it utould lie allowing him the right 
without the corresponding obbgation. This is the principle underlying the decision 
of the Allahabad High Court in Qurban's case (d), where it wa.s held that a Shiah Maho¬ 
medan could not maintain a claim for pre-emption based on the ground of vicinage 
when the vendor is a Sunni. The decision was based on the ground that by the Shiah 
law a neighbour as such has no right of pre-emption, and that if he were allowed to pre¬ 
empt, he might sell liis house to any one he hked, and his Sunni neighbours could not 
successfully assert an\' right of pre-emption against him. 


The vendee also, according to the Calcutta High Court, should be a Mahomedan. 
Hence a Mahomedan cannot obtam pre-emption of property sold by a Mahomedan 
to a Hindu. According to that decision, the right of pre-emption is not a right that 
attaches to the land, but is merely a personal right. If it were a right attaching to the 
land, it might be claimed, even against a Hindu or any other non-Mabomedan purchaser. 
“ We cannot. ... in justice, equity and good conscience, decide that a Hindu 
purchaser in a district in whch the custom of pre-emption does not prevail as amongst 
Hindus, is bound by the Mahomedan law, which is not bis law, to give up what he has 
purchased to a Mahomedan pre-emptor.’* On the other hand, it has been held by the 


(y) Ujagar Lai v. Jia Lai (1800) 18 All. 382. 
It) Qcmnd Vaml v. Inayalulla (1885) 7 All. 775 ; 
Abbot Ah V. Maya Ham (1889) 12 All. 220. 

(a) c^udraiuUa v. Mahtni Mohan (1869) 4 Beng. 

L. B.. 184. 

(b) Sitaram v. Sayad Sirajul (1017) 41 Bom. 

630, 640-660, 42 1. C. 82; Mahomed v. 
yarain (1010) 40 Bom. 358, 82 I. C. 933. 


(c) Dviarka Date v. Hattain BaJAth (1878) 1 AH. 

564 (Hindu vendor); Hoorno Singh v. 
liurrychum (1872) 10 B. L. B. 117 (Euro- 
liesn vendor); (iurban v. Chote (1899) 22 
All. 102 (Shiah pre-emptor against Sunni 
vendor and Sunni vendee). 

(d) (1800)22 AU. 102. 



PRE-EMPTION. 


161 


Allaliabad High Court that it is not necessary that the vendee should be a Maihomedau. 
and that pre*eniption can therefore be claimed even against a Hindu purchaser. 
According to that Court, a Mahomedan owner of property is under an obligation 
^posed by the Mahomedan law to offer the property to his Mahomedan neighbours 
or partners before he can sell it to a stranger, and this is an incident of his property 
whilst attaches to it whether the vendee be a Mahomedan or a non-Mahomedan. 
The Boml^y High Court has adopted the view taken by the High Court of Calcutta. 
According to the Calcutta and Bombay High Courts, the right of pre-emption may be 
enforced against a Hindu vendee, in those cases only where the right is recognised by 
custom as stated in s, 180, or is created by contract as stated in s. 180A. 


' 185* Pre-emption in case of sale to a shafee* —^When the 
sale is made to one of several shafees (persons entitled to pre¬ 
empt), the other shafees are not entitled, according to the deci¬ 
sions of the Calcutta High Court, to claim pre-emption against 
him. But when the sale is made to a shafes and a stranger, 
and the property sold is conveyed to them both as a whole for 
one entire consideration, the other shafees (who, of course, must 
belong to the same class as the s/<.a/ee-purchaser) are entitled 
to claim pre-emption of the whole share sold as if the whole 
was sold to the stranger alone [ills, (a) and (b)]. 

The same rule was followed by the High Court of Allahabad 
up to the year 1896, but in recent cases [ill. (c)] it has been held 
by that Court that even when the sale is made to a shafee 
alone, the other shafts are. entitled to claim pre-emption of 
their share against him. 

The High Court- of Bombay has followed the recent 
Allahabad decisions in preference to the Calcutta decisions (e). 

('alcuUa Dccisimis. 

C(») -4, B bad C are oo-sharers in certain lands. A seils his share to B, G has 
no light to claim pre-emption as to the whole or any part of the share sold: Lalla Nmobvi 
Loll v. LaUa Jevan LaU (1878) 4 Cal. 831. 

(b) A, B and C are co-sharers in certain lands. A sells his share at Rs. 1,000 
to B and S. It is declared in the sale-deed that two-thirds of the share is to be for B, 
and one-third for 8. 0 is entitled to claim pre-emption of the whole share sold by 

A, and not only of the one-third declared to be for 8 : Sdligram v. Raghubardyall (1887) 
15 Cal. 224. [Though the shares are here defined, the amount of purchase-money con¬ 
tributed by each vendee is not. If the price paid by each had been specified, C (it seems) 
would only be entitled to claim pre-emption of the one-third sold to -S by offering to 
pay the price paid by him.] 


(e) VUhaktai v. Jametmm (1020) 41 Bom. 887, 58 I.C’., 279 [K. B.]—a case from Bulsoi. 
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Allahabad Dedaiont, 

(o) A, B, C and D own each a house situate in a private lane common to all the 
four houses. A sells his house to B. Here B, 0 and D are “ participators in the 
appendages ’’ of the house sold, the appendage being the right of way, and C and D are*^ 
each entitled to claim pre-emption of a third of the house, oven though the sale is made 
to the B alone without any stranger being associated with him: Amir B^n 
V. Rahim Baksh (1897) 19 All. 466: Abdullah v. Amanai^ullah (1899) 21 Alf. 292. 

The decisions referred to in the section are set out in the illustrations. The ground 
of the Calcutta decisions may be thus stated in the words of Garth, C. J.: The 
object of the rule (of pre-emption) . . . is to prevent the inconvenience which may 
result to families and communities from the introduction of a disagreeable stranjjlBr 
as a co-parcener or near neighbour. But it is obvious that no such annoyance can 
result from a sale by one oo-parcenor to another,” The recent Allahabad decisions 
proceed ujion the broad ground that the rule laid down in the Hedaya, that “ when 
there is a plurality of persons entitled to the privilege of shiijfa, the right of all is 
equal ”, applies as much when the sale is ma de to a shafee as when it is made to a 
stranger) (/). 


I86« Necessary formalities to be observed* No person is 
entitled to the right of pre-emption unless— 

(1) he has declared his intention to assert’ the right 
immediately on receiving information of the sale. This forma¬ 
lity is called talah-i-niowasibat (literally, demand of jumping, 
that is, immediate demand); and unless 


(2) he has with the least practicable delay affirmed the 
intention, referring expressly to the previous talah-i-mowa- 
sihat (/), and made a formal demand— 

(a) either in the presence of the buyer or the seller, or 

on the premises which are the subject of sale (A), 
and 

I 

(b) in the presence of witnesses specifically called to 

bear witness to the demand being made {g). This 
formality is called talah-i-ishhad (demand with 
invocation of witnesses). 

Explanation I. —The talab-i-mowasibat should be made 
after the sale is completed. It is of no effect if made prior to 
the completion of the sale [s. 182]. 


(/) RajM AK V. Ckundi Chufn (1800) 17 Cal. 
64; Mubarak BuMsain v. Kanit Bano (1004) 
27 AH. IM; Jadu Lai v. Janki Koer (1012) 
(t SO Cal. 016, 02S, 80 I. A. 101, 108, 16 
I.C. 060, affimg. (1008) 86 Cal. 676. 

(g) KuUum v. Fa^ Muhammad (1806) 18 


All. 208; Muhammad Unutn v. Muhammad 
AhA</(1012)34AU.l, 11 I. 0. SIO. 

(A) Oanga Pnuad v. Ajudhta (1006) 28 AH. 24; 
Mubarak Huiaiu v. Kattit Banoo (1004) 
27 AH. 100; Sadig Ali v. Abdul (100) 46 
LA. 200, 71.1. C. 400, (*28) A.A. 261. 
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Explanation II. —Ifc is not necessary that the talah4- 
mowasibat or talab-i-ishhad should be made by the pre-emptor 
in ^rson. It is sufficient if it is made by a manager or duly 
authorised agent of the pre-emptor (i). When the pre- 
emptor is at a distance, it may be made by means of a letter (j). 

Explcmaiion III. —If the talah-i-ishhad is made in the 
presence of the buyer, it is not necessary that the buyer should 
then be actually in possession of the property in respect 
of which pre-emption is claimed (k). 

Expkination IV. —When the talab-i-ishhad is made 
neither in the presencie of the vendor nor on the property 
sought to be pre-empted, but in the presence of the buyer, 
then if there are two or more buyers, the demand should be 
made in the presence of all (/). 


Explanation V. —No particular formula is necessary either 
for the performance of talab-i-mowasibat or talab-i-ishhad so 
long as the claim is unequivocally asserted {m). 


Hed., r>.>0, 5 .jI : Baillie, 4S7-490. The Udab-i-niown>tHmt and the t-alab-i-ishhad 
are conditionn precedent to the e'ccnise of the right of pre-emption (n). The talab-i- 
tshhad in as indispensable as the tnhib-i-movasibat (o). It is stated in the Hedaya 
(p. 550) that “ the rigid of shujfa (jire-eiiiption) is but a feeble right, as it is the disseising 
of another of his jirojierty merely in order to prevent apprehended inconveniences ” 
(see notes to s. 185 above) Hence the formalities must be striotlj' complied with, and 
there must bo a clear proof of the observance of those formalities (p). A petition by the 
pro-ernptor to the sub-registrar praying that the registration of the sale-deed may be 
stayed cannot he treated as a tahtb-i-mowambal. there being no assertion of the right of 
pre-emption {q). The tdlab-i-mowasibat should be made as soon as the fact of the sale 
is known to the claimant. Any unreasonable or unnecessary delay will be construed 
as an election not to iire-empt (r). A delay of twelve hours was held in an Allahabad 
ease to be too long («). And it was held in a Calcutta case that where the pre-emptor, 
on hearing of the sale, “ entered his house, oiiened his chest, took out lls. 47-4 ” (evidently 
to tender the amount to the buyer), and then performed the talahi-i-mowasibat, he was 
not entitled to claim pre-emption, for the delay was quite unnecessary (i) [8.187]. 


(i) Abadi Begum v. ItMm Begam (1877) 1 All. 

521 : Ali Mubammad v. Afuliamnuid (1898) 
18 AU. 300 ;Jadu Lai v. JatUcx Koer (1912) 
39 Cal. 016, 89 I. A 101, 15 I. C. 659; 
Harihar v. Shea Praxad (1884) 7 All. 41 
[pre-emptor bound by acts and omissions 
of his agento.1 

(j) Syed Wajtd v. Latta Eanwnan (1860) 4 Beng. 

LJt., A.C. 130 ; Muhammad v. Muhammad 
(101«) 88 AU. 201, 33 I. C. 849. 

(k) Ali Muhammad v. Mohammad (1606) 18 All. 

809. 

(0 Aldman v. Mutain (1928) 45 AU. 449, 73 
I. C 1029, (*23) A. A. 355. 

(m) Jog Dab v. Mahomed (1906) 32 Cal. 932; 
Muhammad Nakr v. Makhdum (1912) 84 
AU. 58, 11 I. 0. 787. 


(«) Deomndan Prashad v. Ramdhari (1917) 44 
Cal. 675, 683, 44 I. A. 80, 82, 39 1. C. 958. 

(o) Muhammad v. Madho Prasad (1917) 39 All. 

133,36 I.C. 911. 

(p) Jadu Singh v. Sajkumar (1870) 4 B. L. B. 

A.C. 171. 

(?) Khryali v. MuUiek (1916) 1 Pat. L. J. 174, 
84 I. C. 210. 

(*■) Baijnath v. Kamdhari (1908) 35 Cal. 402, 
351. A. eo. 

(«) Ait Muhammad v. Tai Muhammad (1876) 
1 AU. 283. « 

(0 Jarfan Rhan v. Jabar Meah (1884) 10 Cal. 

888 . 
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It is not neoessaiy to the validity of talab-i-mowuibat that it thoold bo 
performed in the {wesence of witnesses. It is enough if the pre-emptor makes known 
his intention in some way. But it is of the essence of talab-i-iahhad that it Mhould be 
performed before witnesses («). It is also necessary when the talab-i-i«hhad is made 
that the pre-emptor should refer expressly to the fact of the Udab-i-mowa/sibat having 
been previously made and call the attention of the witnesses to that fact, and this 
necessity is not removed by the fact that the tdlab-i-mowaaibat was also performed in the 
presence; of witnesses and that the witnesses to the talab-i-ishhad are the same (v). 
The talab-i-ishhad, however, may be combined with the talab-i-mowaeibat. Thus if at 
the time of talab-i-mowasibat, the pre-emptor had an opportunity of invoking witnesses 
»»the presence of the seller or the buyer or on the premises to attest the talcd>-i-mowasd>at, 
and witnesses were in fact invoked to attest it, it would suffice for both the 
talabs (demands), and there would be no necessity for another talab-i-iahhad. This, 
liowever, is the only case in which the talah-!-ishhnd may be combined with the taJab- 
i-fnowasi-bat («?). 


The talfdi-i-tnoiixisibat may be made by using some sutii w'ords as “ I do claim my 
ahuffa ” (right of pre-emption) [Hed., 551], The talah-i-iahhad may be made by the 
pre-emptor saying, “ such a person has bouglit such a house of which I am the 
ahafee; I have already claimed my privilege of ahvffa, and now again claim it: be 
therefore witness thereof” [Hed., 551]. But no particular form is necessary [Hed., 
551]; what the law requires is that the demand must be to that effect and no more. 
It has thus been held that the reqnirement.s of a talab-i-iakhad are complied with, if 
the pre-emptor states in the presence of the vendor, or the vendee, or on the land 
sold, and in the presence of witnesses, “ I hare claimed pre-emption ; I still claim it; 
hear witness therefore to the fact ” (r). If there are several purchasers, it is not neces¬ 
sary that the names of all the purchasers should be enumerated at the time either of 
the first or the second demand. Thus where a pre-crajitor claimed the right of pre¬ 
emption against five purchasers, and the form used was ” whereas Jagdeb Singh and 
iJhera have purchased the property and I have claimed pre-emption,” etc., and this 
was proclaimed in the presence of two of the purchasers and at the empty doors of 
the other three, it wa.s held that the demand was properly made, and that there was 
nothing equivocal in the formulation of the claim (y). 

Explanation I. —See s. 182, Expln. II and notes thereto. 

I86A* Transfer of property by purchaser after den\ands.— 

When once a pre-emptor has made the demands ” required by 
law [s. 186], a transfer by the purchaser of the property sought 
to be pre-empted will not affect the rights of the pre-emptor, 
and the pre-emptor is not bound to make fresh “ demands ” 
against the transferee ( 2 ). 

187* Tender of price not essential.— It is not necessary 
to the validity of a claim of pre-emption that the pre-emptor 


(v) Jadu Singh v. Itajkumar (1870) 4 B. L. B., 

A. 0,171. 

(v) Mubarak Husain v. Kaniz Sana (1004) 27 
All. 100; Sttdiq AH v. Abdul (1923) 43 All. 
, fcOO, 71 L C. 460, ('2») A. A. 251. 

(w) jBduia 400; Nathu v. Shadi (1016) 37 All. 

622; 20 I. 0. 406; Rajjab Ali v. Chundi 
Chum (1800) 17 Gil. 643 [F, B.]; Nundo 


Pershad v. Oopal (1884) 10 Cal. 1008, 
reUed upon in 37 All. 622, 20 I. C. 406, 
was overruled in 17 Cal. 643 (F. B.) 

(x) Macnaghten, p. 183. 

(y) Jog Deb v. Mahomed (1006) 32 Cal. 982. 

(z) Mohammad Abdul v. Muhammad (1024) 40 

All. 880,79 1. C. 1068, (’21) A.A. 800. 
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should tender the price at the time of the talah-i-ishhad [sec. 
186]; it is sufficient that he should then declare his readiness 
and willingness to pay the price stated in the deed of sale, or, 
if he has reasonable grounds to believe that the price named in 
iPhe sale deed is fictitious, such sum as the Court determines 
to have been actually paid by the buyer (a). 

188* Death of pre-emptor*—If the pre-emptor dies 
pending the suit for pre-emption, the suit may be continued 
by his legal representatives. 

.4 sues B for prc-oniption. A dies before obtaiiung i decree in the suit. Accord¬ 
ing to the Hanafi law, tlio right to sue is extuiguished, and the suit cannot be prosecuted 
by .4’s heirs (b). According to the Shiah and the Shafei law, the right to sue is not 
extinguished, and the suit may be continued by -I's heirs [Baillie, II, 190; Hed. 561]. 
According to the Probate and Administration Act, 1 881, s. 89 [now Indian Succession 
Act 39 of 1925, s. 306], the right is not extinguished, and the suit may be continued 
by A’s legal representative, that is, his executor or administrator. That Act applies to 
Mahomedans, ami the effect of a recent Bombay decision is that whatever be the sect 
to which the parties belong, the rule applicable to cases of this bind is that laid 
tlown in the said Act, that is to say, if .4 dic.s leaving a will the suit may be continueil 
by Ids executor, and if he dies intesttite it m.iy be continued by his heirs on obtaining 
h Iters of admimstrahon (c). 

189. Right lost by acquiescence*—The right of pre- 
(‘inption is lost if the pre-emptor enters into a compromise with 
the buyer, or if he otherwise acquiesces in the sale {d). But a 
mere offer by a pre-emptor to purchase from the buyer at the 
sale-price, made with the object of avoiding litigation, does not 
amount to acquiescence (c). 

190* Right not lost by refusal of offer before sale*—As the 
right of pre-emption accrues after the completion of the sale, 
it is not lost by a refusal to purchase when the offer is made to 
the pre-emptor before ihe completion of the sale (/). 

I9I* Suit for pre-emption.—Every suit for pre-emption 
must include the whole of the property subject to pre-emption 

conveyed by one transfer {g). 

— . • . ... , . ... — ,. 

(a) Baillie. 404, Hesra JiM v. MoonU TaiII (1860) i 48 T. 4 475, 470 64 I. C. 826 See also 

n W. H. 27,5 ; Lajia /‘timid \ Deht I’rimid | ('ode nl Civil Procedure, 1908, O. 22, r. 1. 

(1880) 8 All 236; Auiulo I’an/inil \ (Joimt j (d) Halnfi-im-mKiia v. Itarkat AH (1886) 8 All 
0884) 10 Cal. 1008. Kanin V Khuda ' 27,5. Anttr Haidar v. Ait Ahmad (102!$) 

litikisli (1894) 16 All. 247, 248 See Ja<ial ' 47 All 635, 88 I C. 234, (•2.">) A A. 424 

Sxngh v. Batdeo Piii*ad (1021) 43 All 1'17, (minor) 

50 1. C. 67c [sale to mortgagee]. (e) Midiammad Na»ir~ud-din v. Abdul 

(5) Binllie, 1 pp. 505-506; Muhamnmi Hiimin | (1804) 16 All. 300; Muhammad Yunwun 

V. Xiamat-vn-num (1807) 20 All. 88. v. Muhammad Yusuf (1897) 19, All 334. 

■HU Saiji/ail Jiaul Umsan v. SUaram (1612) 38 (/) Abadi Begum v. Inam Begum (1877) i AU. 

Bom. 144, 12 I. C. 720 [Shafcl], Sdaram 521, Kan/iat Lai v. Kalka Prasad 0.005 

V. Syml Birajul (1017), 41 Bom. 636, 653, 27 All. 870. “ 

42 1 C. 32, affd.onap^to.r. (Mil Kiimam (ij) Durga Prasad v. Munsi (}nm) Ct Ml 423. 

V. Jiaul Hasan (1021) 4.5 Bom. 1056 , 1001 
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The principle of denying the right of pre<emption except as to the whole of tho 
{woperl^ sold is that if the pre-emptor were allowed to split up the bargain, he would be 
at liberty to take the best portion of the property and leave the worst part of it with the 
vendee (h). “ The right of pre-emption was never intended to confer such a oapriciotis 
choice upon the pre-emptor ” (i). But where the purchaser himself sells part of the pro - 
perty to another, the pre-emptor is entitled to pre-emption in respect of that portion 
which remains with the purchaser (j). 


lAmitation. —A suit to enforce the right of pre-emption must be instituted within 
one year from the date when the purchaser takes physical possession of tho property, 
or, where the subject of the sale does not admit of physical possession, when the 
instrument of sale is registered (Limitation Act, 1908, sch. I, art. 10). If the subject 
of sale does not admit of physical possession and there is no registered instrument, 
the suit will bo governed not by art. 10, but by art. 120 (A). When the person entitled 
to pre-emption is a minor, the right may be claimed on his behalf by his guardian, but 
the suit must be instituted within tho aforesaid period, and the period of limitation 
will not be extended by reason of the pre-emptor's minority [Limitation Act, s. 8]. 

When pre-emptor vested with rigJtti of vendee .—See Code of Civil Procedure, 1908, C, 
20, r. 14. Upon a pre-emption decree the property, and the right to mesnuyprofits there¬ 
from, vest in the pre-emptor only from the date when he pays the amount of the purchase 
price finally decreed; until that time, the original purchaser retains po88C8sif)n and is 
entitled to the rents and profits {!). 

I9IA« Decree for pre-emption not transferable.—A decree 
for pre-emption is not transferable so as to entitle the 
transferee to obtain possession of the property in suit in 
execution of the decree (m). 


192. Legal device for evading pre-emption.—When it is 
apprehended that a claim for pre-emption may be advanced 
by a neighbour, the vendor may sell the whole of his property 
excluding a portion, however small, immediately bordering 
on the neighbour’s property, and thus defeat the neighbour’s 
right of pre-emption. 

Hed., 563 ; Baillie, 512, el aeq. Fabrication is not one of the devices permissible under 
the Mahomodan law for defeating the right of pre-emption (n). See notes to s. 182, 
“ Lease in perpetuity.” 


193. Sect-law as governing pre-emption.—(2) If both the 
vendor and pre-emptor are Sunnis, the right of jbe-emption 


(A) SheoMiaroi v. Jiaeh Rai (1886) 8 AU. 462. 

(i) Durffa Pranad v. Munai (1884) 6 All. 423, at 

p.426. - 

(j) via Ram v. Atma Ram (1924) 6 Lah. 80, 

80 I.C. 060, (24) AL. 4.31. 

(k) Batul Baoam v. Mantur Mi (1001) 24 All. 

17; Hmmtaia v. Qqpai (1006) AU. W. 27.78. 

(l) DaeMrumdan v. tri JRom (1880) 12 AU. 234 
A Dtonandan Praahad v. Ramdhari (1017) 


44 Cal. 675, 44 I. A. 80, 801.C. 068. 

(m) Itamatahai v. Oapii (1884) 7 All. 107, ITI; 
Radir AH v. Walt (1024) 6 Lah. 486, 85, 
I. C. 182. AL. 202 ; Mehr. Khan v. 
Ohidam (1021) 2 Lah. 282, 64 I. C. 
101 . 

in) Jadu Lai v. Janki Koer (1008) 86 Lai. 575, 
aUmd. in (1012) 80 Cal. 016, 80 I. A. 101, 
16 I. C. 660. 
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is to be detern^ed according to the Sunni law, and if both the 
parties are Shiahs (o), the right of pre-emption is governed 
oy the Shiah law (p). 

(2) If the vendor is a Sunni, and the pre-emptor is a 
Sluah, the right of pre-emption is, according to the Allahabad 
Hi^h Court, governed by the Shiah law, on the . principle of 
reciprocity explained in the notes to sec. 184 above {q). 

(3) If the vendor is a Shiah, and the pre-emptor is a 
Sunni, then, according to the Allahabad High Court, the right 
of- pre-emption is governed by the Shiah law (r); but according 
to the Calcutta High Court, it is governed by the Sunni law (s). 

(4) 4rhe personal law of the buyer is immaterial in these 
cases (^). 

193A. Points of distinction between the Sunni and the Shiah 
law of pre-emption*—(!) According to the Shiah law, no 
right of pre-emption exists in the case of property owned by 
more than two co-sharers {u). 

(2) The Shiah law does not recognize the right of pre- 
emption on the ground of vkumge (v), or on the ground of 
“ participation in the appendages.” 


Baillie, Part II, 175-179. A, a Sunni, sells his land to B, A'i neighbour C, 
who is a Shiah, sues A and B for pre-emption. According to the Allahabad High Court, 
the law to be applied is the Shiah law, and under that law a neighbour as such 
has no right of pre-emption. C is not therefore entitled to pre-empt. But if we deny 
C the right to ^re-empt by appl 3 ring his own law [Shiah law] to him it is bat fair that 
when C sells his own property, we should apply the same law, so that if his neighbour 
is a Sunni and he claims the right of pre-emption on the ground of viciTutge, we 
should not allow his Sunni neigM>our the right of pre-emption. This is the line of 
reasoning followed by the Allahabad High Court in the cases referred to in sub-seos. (2) 
and (.?}. The tendency of the Calcutta High Court is to apply in all cases the Sunni law 
of pre-emption*ezcept perhaps in oases where both the vendor and pre-emptor ore Shiahs. 
The reason given by that Court is that the law of pre-emption in force in this 
country is the Sunni law of pre-emption. 


(o) See Oobind Dayal v. InayatuUah (18S5) 7 All. 
776. 

in) Abbot AH v. Maya Ram (1888) 12 All. 220. 
to) Qu^n v. Chote (1800) 22 AU. 102. 

(r) JCAan v. Faiyaz (1014) 88 All. 483,25 I.C. 
445. 

to) Joy Dtb. V. Mahomtd (1005) 82 Col. 082. 

>(0 OoMnd Day<a v. InaytuH^ (1886) 7 AU. 775 ; 


Jog Dtb. V. Mahomtd (1905) 32 Cal. 082. 

But see Kvdratuuah v. Mahini 
Mohun (1880) 4 B.L.K. 184. 

(u) Abbot AH V. Maya Ram (1880) 12 AU.^0 : 
Hutain Bakhth v. Mahfuz-id-Eaq (1025) 
47 AU. 044, 88 I. C. 072, (’25) A. A. 660. 

(e) Qurimn v. Ohott (1800) 22 AU. 10 
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CHAPTER XIV. 

Marriage, Dower, Divorce and Parentage. 

* 

A.— Marriage. 

194. Definition of Marriage.— Marriage (nikah) is defined 
to be a contract which has for its object the procreation and the 
legalising of children. 

Hed., 25; Baillie, 4. 

Muta or temporary marriage. —The Shiah law reooj;iiizos ttro kinds of marriages, 
namely, (1) permanent, and (2) muta or temporary (s. 20(5 B). The Sunni law does not 
recognize muta marriage at all (Baillie, 18). 

195. Capacity for Marriage.— {1) Every Maliomedan of 
sound mind, who has attained puberty, may enter into a con¬ 
tract of marriage. 

{2) Lunatics and minors who have not attained puberty 
may be validly contracted in marriage by their respective , 
guardians [ss. 207-211]. 

Explanation. —Puberty is presumed, in the absence of evi¬ 
dence, on completion of the age of fifteen years. 

Baillie, 4; Hed., 629. Note that the jirovi-sions of the Indian Majonty Aet. 187.5, 
do not apply to matters relating to marriage, doirrr, and iliuorre. See notes to a. 101 
above. 

When consent to a marriage is obtained by force or fraud, sueh marriage is invalid 
unless ratified (w). • 

196. Proposal and accqitance before witnesses.—It is 
essential to the validity of a marriage that there should be a 
jiroposal made by or on behalf of one of the parties to the mar¬ 
riage, and an acceptance of the proposal by or on behalf of the 
other, in the presence and hearing of two male or one male 
and two female witnesses, who must be sane and adult 
Mahomedans. The proposal and acceptance must both be 
expressed at one meeting ; a proposal made at one meeting 
and an acceptance made at another meeting do not constitute 
a mlid marriage. 

(u>) AbdalLality.Siyaz Ahmed (1900) 81 All. 348, 11.C. 636 (wUe’s Illness concealed] ; Kidntmbi 

V. AbdM Eadir (1021) 46 Bom. 16|, 60 T.C. 438 (pregnancy ooncealed]. 
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Hed., 25, 26; 4, 6, B&illie, lO, 14. The asnal form of proposal is, " I ham married 
myself to you,” and that of acceptance is, “ I have consented.” 

Shiah law. According to the Shiah law the presence of witnesses is not necessary 
in any matter regarding marriage : Baillie, Part II, 4. 

197* Witnesses.— A marriage contracted without witnesses 

as required by s. 196 is invalid (fasid), but not void (batil). 

Baillie, 155. As to invalid marriages, see ss. 204A and 206 below. 

198. Number of Wives. —It is not lawful for a Maho- 
niedan to have more than four wives at the same time. Where 
a Mahomedan who has four wives marries a fifth wife, the 
marriage is not void {batil)y but invalid (fasid). 

Baillie, 30, 154 (fourth class). As to invalid marriages, sec ss. 204A and 206 below. 

I98A. Polyandry not allowed. —It is not lawful for a woman 
to have more than one husband at the same time. 

Bailho, 1.54 (sixth class). It is not lawful for a man to marry the wife of another 
Bailie, .IS. 

199. Marriage with women undergoing iddat.—It is not law¬ 
ful for a Mahomedan to marry a widow or a divorced woman 
before the expiration of the period of iddat which it is incum¬ 
bent upon her to observe on the death of her husband and on 
divorce. Where such a marriage does take place, the mar¬ 
riage is not void {bat'd), but merely invalid (fasid). 

Explanation. —The iddat of a woman arising on divorce 
is three courses, if she is subject to menstruation ; if not, it 
terminates at the expiration of three months from the date 
of divorce. The iddat of a woman arising on widowhood, if 
she is not pregnant at the time of her husband’s death, is four 
months and ten days, and, if pregnant, four months and ten 
days or until delivery, whichever is longer (x). 

Hcd., 12§, 129; Baillie, 38, 151, 352-3o8. Iddat ia prescribed for the establisli- 
raeut of legitimate desceut and the prevention of “ confusion of blood.” As to invalid 
marriages, see ss. 204A and 206 below. As to marriage during iddat consequential on 
husband's apostasy, see s. 237 below. 

200. Difference of religion.— (7) A Mahomedan male may 
contract a valid marriage not only with a Mahomedan 
woman, but with a Kitabia, that is, a Jewess or a Christian, 


{x) Jhandu v. Mat. llaaaw Btbi (1023) 4 l.ah. 102. 73 1. C. 500, (’.?3) A. L. 049. 
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but not with an idolatress or a fire-worshiper. But if he does 
marry an idolatress or a fire-worshipper, the marriage is 
not void (batU), but merely invalid (fasid). 


(2) A Mahomedan woman cannot contract a valid mair 
riage except with a Mahomedan. But if she does marry a 
non-Mahomedan, whether he be a Kitabi (that is, a Christian 
oi a Jew) or a non-Kitabi (that is, an idolater or a fire-wor¬ 
shipper), the marriage is not void {batil), but merely invalid 


Hed., 30 ; Baillie, 40-42, 151, 153. Kitah means a book, that is, a book of revealed 
religion. Kitabi means a male who believes in Christianity or Judaism. Kitabia is a 
female who believes in either of these religions. The question whether a Buddhist woman 
can be regarded as a Kitnbta arose m a ease before the Privy Council, but it was not de¬ 
cided (y). In the same case their Lordships of tlie Pi ivy Council expressed the ojiinion 
that in all cases where, according to Mahomedan law, unliebef or difference of creed is 
a bar to marriage with a true believer (i.e., a Mussulman), such marriage will be valid 
if the alien in religion embraces the Mahomedan faith Profession of sue h faith, whether 
with or without conversion, is necessary and sufficient to remove the disabilitv But 
such profession must be made before or at the tune of tlie ceremony (:) 


Where either party to a contract is a Christian, the marriage must be .solemnized 
in accordance with the provi.>ions of the Iiulian (’hrl^tIan Maniage Act XV of 1872, 
otherw'ise the marriage is void (see s 4 of the.Act). If the inai riage is .solemnized in ae- 
cordanee with those provisions, it will be valid though it be tlie marriage of a Afaho- 
mrdan with a Christian. But if the marriage is not .so solemnized, it is void though it 
may have been solemnized according to Mabomedan rites (u). 

In a recent Allahabad case the question arose whether a marriage between a Sunni 
male and a Shiah female was illegal. It was held that it was not illegal (6). 

As to invalid marriagc.s, see ss. 204.A and 2<»ti bel(>w. 


Shiah law. —According to Shiah law, a female .Mahomedan ma\ not lawfully marry 
a non-Moslem husband, nor can a male Mahomedan marrv a woman w ho is not a Kitahui. 
But even as regards a Kitabui, the majority of the Asiia-.Asharyas hold that only a vnila 
marriage (a. 252A) can be contracted with her: Baillie, Part II, 211; Tyal^i, a. 51. 

201. Prohibited degrees of consanguinity. —A man is pro¬ 
hibited from marrying (1) his mother or his grandmother how 
high soever; (2) his daughter or grand daughter how low 
soever; his sister whether full, consanguine or utpine; (4) 
his niece or great niece how low soever; and. (5) his aunt or 
great aunt how high soever, whether paternal or maternal. A 
marriage with a woman prohibited by reason of consanguinity 
is void {batil). 

Hed., 27 ; Bailhe, 24. A-s to void marriages, see ss. 204A and 205A below. 

(u) AMM Itatack v. Aga Mahomed Jaffer (1893) (a) Sec Skinner v. JJurga Praiad (1004) 31 AU. 

21 1. A. 56, 64-05, 21 Cal. 666, 674. 239. 

( 2 ) (1893) 21 I. A. 56, 64, 21 Cal. 666, 678-574, (6) Am liano v. Muhammad (1026) 47 All. 823, 

WOTa. 80 L C 690, (’25) A. A. 720- 
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202. Prohibited degrees of affinity. —man is prohibited 
from marrying (1) his wife’s mother or grandmother how high 
soever ; (2) his wife’s daughter or grand daughter how low 
^ver; (3) the wife of his father or paternal grandfather how 
high soever; and (4) the wife of his son, or of his son’s son or 
daughter’s son how low soever. A marriage with a woman 
prohibited by reason of affinity is void (batil). 

Hed., 28 ; Baillie, 24-29,154. As to void marriages, see sa. 204A and 205A below. 

203. Prohibition on the ground of fosterage.— ^Fosterage is 
as much a bar to a lawful marriage as consanguinity, except 
in the case of certain foster relations, such as a sister’s foster 
mother, or a foster sister’s mother, or a foster son’s sister, or a 
foster brother’s sister, with any of whom a lawful marriage may 
be contracted. A marriage with a woman prohibited by rea¬ 
son of fosterage is void (batil). 

Hod., 6.8, 69; Binllic, .’JO, 151, 194. As to void marriagoa, soc ss. 204A and 205A 
bolow. 

204. Women who cannot be lawfully joined together. —It is 
not lavdul for a man to have two wives at the same time who 
are so related to eacli other that, if one of them had been a 
male, they could not have lawfully intermarried. But there is 
a conflict of decisions whether the marriage with the second of 
the two wives in such a case is void (batil) or invalid (fasid), 
the High Court of Calcutta holding that it is void (c), while 
the High Court of Bombay holding that it is merely invalid (d). 

Hed., 28, 29 ; Bailiio, .'H, 155. Thus it is not lawful for a man to marry his wife’s 
sister in his wife's lifetime. According to the Calcutta High Court, such a marriage 
is void, and the issue is illegitimate (s. 205-\). According to the Bombay High Court, 
■uch a marriage is merely invalid, and the issue is not illegitimate (s. 206). The Cnleutta 
decision, it is submitted, is not correct. 

There is, of course, nothing to prevent a man from marrying his wife’s sister after 
the death or divorce of the wife ; Baillie, 33. 

204A. * Distinction between void (batil) and invalid (fasid) 
marri^es*— (1) A marriage which is not valid may be either 
void (batU) or invalid (fasid). 

(2) A void marriage is one which is unlawful in itself, the 
prohibition against the marriage being perpetual and absolute. 
-£_ 

<«) JLizunniua v. Karimunnitsa (1805) 2S, Cal. I (J) Tajbi v. Mowla Khan (1017) 41 Bom. 485, 

130. I 30 I. C. 60S. 
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Thus a marriage with a woman prohibited by reason of consan¬ 
guinity (s. 201), affinity (s. 202), or fosterage (s. 203) is void, 
the prohibition against marriage with such a woman being 
perpetual and absolute (e). ^ 

{3) An invalid marriage is one which is not unlawful in 
itself, but unlawful “ for something else,” as where the pro¬ 
hibition is temporary or relative, or when the invalidity arises 
from an accidental circumstance, such as the absence of wit¬ 
nesses. Thus the following marriages are invalid, namely— 

(a) a marriage contracted without witnesses (ss. 196- 

197); 

(b) a marriage with a fifth wife by a person having 

four vuves (s. 198); 

(c) a marriage with a w'oman who is the wife of another 

(s. 198A) ; 

(d) a marriage with a woman undergoing iddat (s. 199); 

(e) a marriage prohibited by reason of diti’erence of 

religion (s. 200) ; 

(f) a marriage with a woman so related to tlie wife that 

if one of them had been a male, they could 

not have lawfully intermarried (s. 204). 

The reason why the aforesaid marriages are invalid, and 
not void, is that in cl. (a) the invalidity arises from an acciden¬ 
tal circumstance ; in cl. (b) the objection may be removed by 
the man divorcing one of his four wives ; in cl. (c) the objection 
may be removed by a divorce of the woman by her first hus¬ 
band ; in cl. (d) the impediment ceases on the expiration of the 
period of iddat ; in cl. (e) the objection may be removed by the 
wife becoming a convert to the Mussalman, Christian' or Jewish 
religion, or the husband adopting the Moslem faith; and in 
cl. (f) the- objection may be removed by the man divorcing 
the wife that is related within the prohibited degrees to the 
new wife, e.g., if a man has two wives A and B, and he marries 
C who is a sister of A, he may make C lawful to himself by 
divorcing A. 


(r) Women within the piolnbited degrees are railed Mooharim. 
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Baillie, 160-1Q5. Abu Hanifa does not recognise the distinction set out above be¬ 
tween void and invalid marriages. But the distinction is recognised by his two disciples 
Abu Yusuf and Imam Muhammad. According to Abu Hanifa, no marriage .is void, not 
even a marriage with a woman prohibited by reason of consanguinity, a ffini ty or foster- 
I, for, according to him, “ all the daughters of Adam being qualifi^ for procreation, 
ich is the primary object of marriage, are fit subjects for that contract ” [i.e., contract 
of marriage]: Baillie, 151, 164-155. A marriage with a woman proUbited by reason of 
consanguinity, affinity or fosterage, is, according to Abu Hanifa, merely invalid, the 
result being that if there be offspring of the marriage, they are legitimate and entitled 
to inherit to their father : see Bailhe, 150, and s. 206 below. The opinion of Abu Hanifa 
is not likely to be adopted by any Court in British India. 

Shiah law. --The Shiah law does not recognize the distinction between invalid and 
void marriages. Accortling to that law a marriage is either valid or void. Marriages 
that are invalid under the .Suimi law arc void under the Shiah law. 

205. Effects of a valid (sahih) marriage.— A valid marriage 
confers upon the wife the right of dower, maintenance, and 
residence in her husband’s house, and imposes on her the 
obligation to be faithful and obedient to her husband, and to 
admit him to sexual intercourse. It creates between the 
parties prohibited degrees of relation and reciprocal rights of 
inheritance. 

Baillie, 1 .‘5. It niav lie noted that a Mahomedan husband docs not by marriage 
acquire any interest in his wife s projiertv (/). 

205A. Effects of a void (batil) marriage. -A marriage that is 
void does not create any civil rights or obligations between the 
parties. The offspring of a void marriage are illegitimate. 

Baillie. l.ati. Set* s.s. 201-204.\, and nofe.s to s. 2(UA. 

206. Effects of an invalid (fasid) marriage.— (2) An invalid 
marriage has no legal effect before consummation. 

(2) If*consummation has taken place, the wife is entitled 
to dower “ proper ” (s. 220) or specified (s. 218), whichever is 
less, and children conceived and born during the subsistence 
of the marriage are legitimate as in the case of a valid marriage. 
But an inji/'alid marriage does not, even after consummation, 
create mutual rights of inheritance between the parties. 

(d) An invalid marriage may be terminated by a single 
declaration on either side [see s. 230]. 

{4) The wife is bound to keep the iddat of divorce, but 
not the iddat of death [see s. 199]. • 


(/) A. V. B. (18U6) 21 Bom. 77, 84. 
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BaiUie, }56<158, 694. See ss. 197-200,204 and 204A. 

A marriage with a widow before the expiration of the period of iddai is not void, hut 
merely invalid (s. 199). The High Court of Xiahore has held that such a marriage is 
illegal (?) and that the wife is not entitled to restitution of oonjugal rights against her 
husband (g). ^ 

206A« Presumption of marriage. — {1) Marriage will be pre¬ 
sumed, in a case of prolonged and continual cohabitation as 
husband and wife, without the testimony of witnesses (h). 
But though prolonged cohabitation may give rise to the 
presumption of marriage, the presumption is not necessarily 
a strong one, and it does not apply in a case where the woman, 
before she was brought to the house of her alleged husband, 
was a prostitute («). The presumption may also be rebutted 
by showing that the conduct of the parties was inconsistent 
with the relation of husband and wife (j). 

(2) Marriage may also be presumed from an acknowledg¬ 
ment made by either party that he or she W'as married to the 
other, and assented to by the other (/c), unless the case is one 
where the marriage would be unlawful by reason of any of 
the rules laid down in ss. 198 to 204 (/). 

(3) Where a man has acknowledged the paternity of a 
child, it will be presumed that he w’as lawfully married to the 
mother of the child,unless there is an insurmountable obstacle 
to such a marriage as in the cases mentioned in ss. 198 to 
204 (m). 

206B* Mttta marriage. —(?) The IShiah law recognises two 
kinds of marriage, namely, (1) permanent, and (2) muia or 
temporary. 

(2) A Shiah of the male sex may contract a muia 
marriage with a woman professing the Mahomedan, Christian 
or Jewish religion, or even with a woman who is a fire-worship¬ 
per, but not with a woman following any other religion. But 
a Shiah woman may not contract a muia marriage with a 
non-Moslem (w). 

(a) Jhanduv.Mri.Hwmin Bibi(19Zi) (li;) lialllie, ; BalUle, Part II, 6; WUt v, 

73 I. CJi90,r23) A L. MB. .Sabduloonuta (1807) 11 M. I. A. 177, 193- 

(A) Macnagbten, p. 58, s. IS; Khajah Hidayat 194 ; Hainbur Rahman v. AUaf Ali (1921) 

V. RaiJan (1844) 3 M. I. A. 295 ; Mahomed 48 I. A. 114, 120-121, 28 Bom. L. B. 080, 

Banker r. Shur/oon-nitea (1860) 8 M. 1. A. 042-043,601. C. 837. 

136. (I) BalUie, 406. 

(i) Okatarfar v. Kaniz Fatima (1010) 87 I. A. 105, (m ) Khaioorooniesa v. Rotvthan Jehm (1870) 8IJL. 

109, 82 All. 845, 850; 01. C. 074 ; Jofiut- 291, 311-812, 2 Cal. 186, 199-200; Imam- 

a oU-ButoU T. Uoeeinee begvm (1807) 11 M. bandi v. Mvteaddi (1918) 45 I. A. 78, 81-82, 

I. A. 194. 45 Cal. 878, 889-800, 47 I. C. 518. See alM 

(j) Abdul Razak v. Aga Mahomed (1898) 21 I. A. as. 247 and 249, 

56, 06, 31 Cal. 060,074. See a. 260 below. (n) BallUe, Part 11, 29, 40. 
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{3) It is essential to the validity ot a muta marriage that 
( 1 ) the period of cohabitation should be fixed, and this may be 
a day, a month, a year or a term of years (o), and that (2) 
some dower should be specified (p). When the term and the 
dower have been fixed, the contract is valid. If the term 
is fixed, but the dower is not specified, the contract is void. 
But if the dower is specified, and the term is not fixed, the 
contract, though void as a muta, may operate as a “ perma¬ 
nent ” marriage (q). 

(4) The following are the incidents of a muta marriage;— 

(a) a muta marriage does not confer on the wife any 
right or claim to her husband’s property, but 
children conceived while it exists are legitimate 
and capable of inheriting from their father (r ); 


(b) where the cohabitation of a man and a woman 
cormnences in a muta marriage, but there is no 
evidence as to the term for which the marriage was 
contracted and the cohabitation continues, the 
proper inference would in default of evidence to 
the contrary, be that the muta continued during 
the whole period of cohabitation, and that children 
conceived during that period were legitimate and 
capable of inheriting from their father {s ); 


(c) a muta marriage is dissolved ipso facto by the 
expiry of the term. No right of divorce is recog¬ 
nized in the case of a muta marriage, but the hus¬ 
band may at his will put an end to the contract 
of marriage by “ making a gift of the term ” ijiiha- 
i-muddat) to the wife, even before the expiration 
of the fixed term {t) ; 


(d) if a muta marriage is not consummated, the woman 
* is entitled to half the dower. If the marriage is 
consummated, she is entitled to full dower, even 
though the husband may put an end to the contract 
by giving away the unexpired portion of the term. 


( 0 ) BallUe, Part H, 42. 
ip) BaiUle. Part 11, 41. 

(f) BaBUe, Part II, 42-43; Quorry Vol. I., pp. 

(f) Part II, -.ShohartU Singh v. Jafri 

SU/i (1816) 17 Bom. L. B. 13, 24 I. C. 499 


[P. C.). 

(«) (1915) 17 Bom. L. B,. 13 24 I. C. 499, tupra 
[the cohabitation In this case was lo% 10 

^ranwal 

(1) Ballile, "f'art II, 48; Ma/umed Abid Mi 
Lwidun (1887) 14 Cal. 276. 
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If the woman leaves her husband before the 
expiry of the terai, the husband is entitled to 
deduct a proportionate part of the dower («); 

(e) a woman married in the mvia form is not entitled 
to maintenance under the Shiah law (v). But 
it has been held that she is entitled to maintenance 
as a wife under the provisions of s. 488 of the 
Criminal Procedure Ciie {w). 

The Sunni law does not recognize muia marriages at all [Baillie, 18]. 

The eipression “permanent” m sub-sec. (1) is used in contradistinction to the 
expression “ temporary.” No Mahomedan marriage, either among Sunnis or Shiahs, 
ia permanent in the sense in which a Christian or a Parsi marriage is, for the husband 
may divorce the wife at any time he likes. 

2 O 6 C 4 Marriage between a Sunni and a Shiah.—In the 

case of a marriage between a Sunni husband and a 
Shiah wife, the question as to the validity of the marriage is 
to be determined with reference to the personal law of the 
defendant (x). 


Alarriage of }1hhors. 

207. Marriage of minors. —boy or a girl who has not 
attained puberty (in this Part called a minor), is not compe¬ 
tent to enter into a contract of marriage, but he or she may 
be contracted in marriage by his or her guardian. 

A boy or a girl who has attained pulxjrty, that i.s, completed the age of fifteen 
years, is at liberty to marry any one he or she likes, and the guardian has no right to 
interfere if the match be equal; Macnaghten, p. 58, ss. 14.1G. Sec s. 195 above. 

t 

Provision for benefit of minors tn ronlemplalion of marriage. — A has a daughter D. 
H has a son S. Both D and S are minors. A and B contract for the marriage of D 
with 8. Prior to the marriage B executes an agreement with A that in consideration of 
D's marraige with 8, he (B) will pay to D Rs. 500 per month for Kharch-i-pandan 
(literally, beetle-leaf expenses), and charges certain properties of his with the payment. 
Some time after the marriage B discontinues the payments. Is D entitled to recover the 
arrears of the allowance from R ? It has been held by the Privy Council that she is, 
though according to the English common law shq is not, she not being a party to the 
contract. Their Lordships observed that in India and among communities circumstanced 
as the Mahomedans, among whom marriages are contracted for minors by parents and 

(ft) Baillie,PortII,41 ; (1887) 14Cal.276,284-2S5, . “tlic name of %nnfe does notin reality 

mpra. sp|ily to a woman contracted In moola " 

iv) «laUlle, Part II, U7. ! (llaUlte, Part 11, 344]. 

iw) Lttddun v. Mxrza Kumar (1882) 8 (.iai. 736. (x) Aziz Bano v. Muftanmad (1B25) 47 AU. S23, 

This decision is of doubtful authority, 8il 1. (L 6U0, (’25) A. A 720. 

because, as stated in Sharoya-ul-Islam, 



MABRUGE. 


177 


guardians, it might occasion serious injustice if the common law doctrine was applied to 
agreements or arrangements entered into in connection with such contracts (y). 

208. Gtiardianship in marriage (jabr).— The right to 
^dispose of a minor in marriage belongs successively to the (1) 
father, (2) paternal grandfather how high soever, and (3) 
brother and other male relations on the father’s side in the 
order of inheritance enumerated in the Table of Residuaries. 
In default of paternal relations, the right devolves upon the 
mother, maternal uncle or aunt and other maternal relations 
within the prohibited degrees. In default of maternal kindred, 
it devolves upon the Government. 

Hod., .16, 39. The fact that a sjriiardian has been appointed by the Court of the 
person of a minor does not take away the power of the guardian for the marriage to 
<lispose of the minor in marriagr-. But the minor being in such a case a ward of the Court, 
the guardian for the marriage should not ilispose of the minor in marriage without the 
sanction of the (Vmrt to the proposed marriage (z). 

Apoilojii/ of guardian for ruarnagr. —It i.s doubtful whether the right to dispose of 
a minor in marriage is lost by the apostasy of the guardian from the Mahomedan faith. 
Under the Mahomedan law proper, an apostate has no right to contract a minor in 
marriage (Hed., 392). It is enacted, however, by Act XXI of 1850, that no law or 
usage shall inHiet on any person who renounces his religion any “ forfeiture of rights 
t ir property,” and it was accordingly held by the High Court of Bengal m Muchoo v. Arzoon, 
(a) that a Hindu father is not depiivcd of his right to the custody of his children by reason 
of his conversion to Christianity. In a subsequent case, however, decided by the same 
(Jourt, but without any reference to Muchoo's case, it was held that a Mahomedan, who 
had become a convert to .Tudaism, was disqualified by reason of his apostasy from disposing 
of his daughter in marriage (ft). In a resent Bombay case, it was held, following Mnehoo's 
ease, that a Hindu convert to Mahomedanism is not disqualified from giving his son in 
adoption to a Hindu (c). It is submitted tJiat the right to contract a minor in marriage 
IS a “right” within the meaning of the above Act, and that the decision in Muchoo's 
case, followed by the Bombay High Court, is the correct one. 

Hhiah Icflv. —The only guardians for marriage recognised by the Shiah law are the 
father and the paternal grandfather how high soever ; Baillie, Part II, 6. See notes to 
s. 210. 


209. Marriage brought about by father or grandfather.— 

When a minor has been disposed of in marriage by tbe father 
or father’s father, the contract of marriage is valid and binding, 
and it cannot be annulled by the minor on attaining puberty. 
But where a father or father’s father has acted negligently or 
wickedly, e.g., where the minor is married to a lunatic, or the 

(u) Khwaja Mahomed Khan v Uueaim liei/um 
(1910) 37 l.A. 152, 32 AU. 410, 7 1.0. 237. 

(z) Monijan v. Dislnd, Judge, Itvrbhum (1914) 

42 Cal. 351, 25 I. C. 220. 


(«) (1860) 5 W, R. 235. 

(5) In the matter of Mann ttibi (1874) 13SB.L.R. 
160. 

({■) b'httmeing v. Santabai (1901) 25 Bom. 551 
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contract is to the manifest disadvantage of the minor, the 
contract is voidable at the option of the minor on attaining 
puberty. 

Hed., 37 ; BaOlie, 60; Amir Ali, Vol. II, p. 420. See b. 210 below. « 

• 

It has been held by the High Court of Allahabad that a Shiah girl given in marriage 
by her father to a Sunni husband has an option of repudiation on attaining puberty unless 
it has been ratified by consummation or otherwise, the reason given being that it would 
be contrary to all rules of equity or justice to force such marriage on her if on attaining 
puberty she considers the marriage to be repugnant to her religious sentiments (d). 

210. Marriage brought about by other guardians: Option of 

puberty. —When a marriage is contracted for a minor by 
any guardian other than the father or father’s father, the minor 
has the option of repudiating the marriage on attaining 
puberty. This is technically called the ‘‘ option of puberty ” 
(khyar-yl-hulugh ). 

The right of repudiating the marriage is lost, in the case of 
a female, if after attaining puberty and after being informed 
of her right of repudiation, she does not repudiate without 
unreasonable delay (e). But in the case of a male, the right 
continues until he has ratified the marriage either expressly or 
impliedly as by payment of dower or by cohabitation. 

Hed. 38; Baillie, 50-52 ; Macnaghten, p. 58, s. 18. 

Shiah law. —According to the Shiah law, a marriage brouglit ulxmt by a jx^rson other 
than a fa her or grandfather is wholly ineffective until it is rutifiiMl by the minor on attain¬ 
ing puberty (/). See notes to s. 208, “ Shiah law.” 

211. Effect of repudiation. —When theoption of repudia¬ 
tion ” is exercised, the marriage is dissolved from the moment 
of repudiation. But the marriage is valid until repudiation, 
and in the event of the death of either party before repudiation, 
the other is entitled to all the rights of inheritance. 

Hed. 37, 38; Baillie, 51. It is stated both in the Hedaya and the Fatea Alumgiri 
that the repudiation should be confirmed by a decree of the Court, and that until then 
the parties have mutual rights of inheritance In a Calcutta case (g), however. Ameer 
Ali, J., observed that the decree of the Court was needed only to provide judictai evidence 
in order to prevent disputes, and held that a girl who had been disposed of in marriage 
during her minority by her mother, and who repudiated the marriage on attaining puberty 
and then married another person, was not guilty of bigamy, though the repudiation was 
not confirmed by a judicial order. 

(d) AUt bano v. Muhammad 11925) 47 All. B23, (/) Mulka Jehan v. Mahomed (1873) L. K. I. A., 

89 I. C 690, (’26) A. A. 720. Sup. Vol. 192, 26 W. U 26. 

(e) BimiUah v. bur Muhammad a922) 44 AU. {g) Badal Aurat v. Queen-Bmprete (1891) 19 Csl. 

61. 68 1. C. 702, (*22) A. A. 155 . 79. 
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212* Marriage of lonatics* —The provisions of sections 
207 to 211, relating to the marriage of minors, apply mulatis 
mutandis to the marriage of lunatics. 

Baillie, 50-54. 


Maintenance of Wives. 

213* Husband^s duty to maintain his wife* —The husband 
is bound to maintain his wife (unless she is too young for 
matrimonial intercourse) (A), so long as she is faithful to him 
and obeys his reasonable orders. But he is notboimdto 
maintain a wife who refuses herself to him (i), or is otherwise 
disobedient (j), unless the refusal or disobedience is justified 
by non-payment of prompt (s. 221) dower (ib). 

214. Order for maintenance. —If the husband neglects 
or refuses to maintain his wife without any lawful cause, 
the wife may sue him for maintenance in a Civil Court, but 
she is not entitled to a decree for past maintenance, unless 
the claim is based on a specific agreement (1). Or, she may 
apply for an order of maintenance under the provisions of 
the Code of Criminal Procedure, 1908, section 488, in which 
case the Court may order the husband to make a monthly 
allowance for her maintenance not exceeding fifty rupees. 

ShaJJfi law .—According to the Shaffoi school, tho wife is entitled to past mainte¬ 
nance though there may be no agreement m respect thereof (wt). 

215. Maintenance during iddat. —The wife is entitled to 
maintenance during the iddat consequent upon divorce (n), but 
a widow is not entitled to maintenance during the iddat con¬ 
sequent upon her husband's death (o). 

As to tho period of iddai, see s. 199 above. When an order is made for the main¬ 
tenance of a wife under a. 488 of the Criminal Procedure Code it will cease to operate, 
in the case of divorce, on the expiration of the period of iddat, but not earlier (p). 

• Judicial Proceedings. 

2X6* Suit for restitution of conjugal rights.—<2) Where 
a wife without lawful cause ceases to cohabit with her 


(M BaUlie, 441. 

(i) BallUe, 442. 

O') A.y.B. (1806)21 Bom.77.atp.62. 

(k) BallUe, 442. 

(l) Ahdul V. Zubunnetia (1881) 6 Cal. 

031. 

(m) UahmMd Baji v. KalimaH (1018) 41 Mad. 211, 

42 I. C. 017. 


(n) Hed. 145, BallUe, 460. 

(o) Aga MaKomsd Jafftr v. KooUom Beebee (1807) 

26 Oal. 0. , 

(p) In r» Abdnl Ali (1883) 7 Bom. 180: In tke 

matter of Mn Mohammad (1882) 6 AU. 
220; Shah Abu v. Ulfat BtM (1806) 10 AU. 
60. 
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husband» the husband may sue the wife in a Civil Court 
for the restitution of conjugal rights (gf). 

(2) Cruelty when it is of such a character as to render 
it unsafe for the wife to return to her husband’s dominioif 
is a valid defence to such a suit. “ It may be, too, that gross 
failure by the husband of the performance of the obligation, 
which the marriage contract imposes on him (s. 205) for the 
benefit of the wife, might, if properly proved, afford good 
grounds for refusing to him the assistance of the Court ” (r). 

(5) An agreement entered into before marriage by 
which it is provided that the wife should be at liberty to live 
toith her 'parents after marriage is void, and does not afford 
an answer to a suit for restitution of conjugal rights (s). 
Similarly, an agreement entered into after marriage between 
a husband and wife who were for some time prior to the date 
of the agreement living separate from each other, providing 
that they should resume cohabitation, but that if the wife 
should be unable to agree with the liusband, she should be 
free to leave him, is void.and does not constitute a defence to 
the husband’s suit for restitution of conjugal rights (<). 


{4) Non-payment of prompt dow er (s. 221) is a defence to 
a suit for restitution of conjugal rights (//,). But it is a defence 
in this sense only that the Court will not in such a case pass 
an absolute decree for restitution against the wife, but one 
conditional upon payment of the dow'er (v). If the marriage 
is consummated, non-payment of prompt dow'er is no defence 
at all to the suit (w). 

(5) In a recent case, where the parties belonged to the 
Mussulman Kharwa community of Broach, the High Court 
of Bombay refused to pass a decree for restitution of conjugal 
tights against the wife, on the ground that the husband having 
been expelled from the caste, the wife was not bound to live 
with him (x). 


(g) Moonthee Bmloor Jluitfem v. Shwanoonnuia 
Begum (1867) 11 M.I.A, 551. 

ir; Moonthee Busioor Rukeem v. Shumtoonnitta 
Begum (1867) 11 M.I.A. 651; Meheralhj 

V. Sakerkhanoobai (1605) 7 Born. L. K. 
602, 608; Hutaini Begum v. Muhammad 

m (10()7) 26 All. 222 ; Hamid Hutain v. Kubra 
Begum (1618) 40 AU. 832, 441.C, 728. 

(») Abdul V. Uutsenbi (1604) 6 Bom. L. B. 728; 
Imam Ah v Aifatunnita (1613) IS Cal. 

W. 663, 21 J. C. 87; Batima Btbi v. 


Mur Muhammad (1620) 1 Lab. 567, 60 I. C. 
88 

(0 MeheraUg v. Sakerkltanoobai (1605) 7 Bom. 
L.R. 602. 

(u) Hutsein Khan v. Oulab Khatun (1611) 35 Bom. 
386, 11 I.C. 558. 

(p) Abdul V. Huetenbi (1604) 6 Bom. L. B. 728; 
MeheraUg v. Sakerkhanoobai (1605) 7 Bom. 
L.K. 602, 611. 

(w) Bav Hanta v. Abdtdla (1005) 30 Bom. 122. 

(x) Bai J%na v. Kharwa Jina (1607) 31 Bom. 
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2I6A, Suit for jactitation of marriage. —A suit will lie 
between Mahomedans in British India for jactitation of a 
marriage {y). 

5 Jactitation is a false pretence of being married to another. “ There can be no doubt 
that unless a man is entitled by means of the Civil Courts to put to silence a woman 
who falsely claims to be his wife, the man and others may suffer considerable hard.ship 
and his heirs may be harassed by false claims after his death ” ( 2 ). 

216B. Suit for breach of promise to marry, —In a suit by 
a Mahornedan for damages for breach of promise to marry the 
plaintifl is not entitled to damages peculiar to an action for 
breach of promise of marriage under the English law, but to a 
return merely of presents of money, ornaments, clothes and 
other things (a). 


B. -Dower. 

217, Dower defined ,—Makr or dower is a sum of money 
or other property which the wife is entitled to receive from 
the husband in consideration of the marriage. 

See Baillie, 91, and per Mahmood, J., AMul Kadir v. Salima (1886) 8 All. 149, at 
p. 167. 

Marriage under the Mahornedan law is a civil contract (s, 194), and it is likened to a 
contract lA sale. A sale is a transfer of property for a price. In the contract of marriage 
the “ wife ■’ is the property, and the “ dower ” is the price ; see the Allahabad case cited 
above. In his book on Muhammadan Jurisprudence (p. 984) Mr. Abdur Ilahim says that 
dower is not a consideration proceeding from the husband for the contract of marriage, 
but 18 an obligation imiioscd by the Mahornedan Law us a mark of respect for the wife. 


Under the Mahornedan Law, a husband may divorce his wife at any time he hkes 
without assiguliig any reason. The object of dower is to serve as a check upon the 
capricious exercise by the husband of his power to dissolve the marriage at will. To 
attain tliis end, it is usual to split the amount of dower into two parts, one pa 5 ’ab)e on 
demand, and the other payable on the dissolution of the marriage by death or divorce ; 
see 8. 221, See notes to s. 194 above. 


218, ^Specified dower,—(7) The husband may settle 
any amount he likes by way of dower upon his wife, though 
it may be beyond his means, and though nothing may be 
left to his heirs after payment of the amount. But he cannot 
in any case settle less than ten dirams. 


Ma/imud’Ul-tiUsa (1897) 


(u) Mir AtnuU AH v. 

20 All. 96. 

( 2 ) (1897) 20 All. 9C, 97, supra. 

(a) Abdul Raiak v. Maliimed (1918) 42 Bom. 


499, 38 I. C. 771; Macnaugliten, 250. See 
also Mahomed Abid Ah v. Ludden (1887)> 
14 Cal. 276 [muta marriage]. 
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« * 

(2) Where a claim is made under a contract of dower, 
the Court should, unless it is otherwise provided by any 
legislative enactment, award the entire sum provided in the 
contract. 

Bed., 44 ; Baillie, 92; Sugra Ihbi v. Moauina Bihi (1877) 2 All. 673; Banoo Begum 
V. Mir Avn Ali (1907) 9 Bom. L.R. 188; Baeir AU v. Hafiz (1909) 13 Cal. W. N. 163, 4 
I. C. 462. 

Diram .—The money value of 10 dxrams is something between three and four rupees (6). 

^'Unless it is ofhcrtciec provided hg any Ugialative enactment '’—The law to be applied 
by the Courts in Oudh and Ajraer*Merwara is that where a claim is mode by a wife under 
a contract of dower, whether in her husband’s lifetime or after his death, the Court should 
allow such amount only as appears to be reasonable with reference to the means of the 
husband, notwithstanding anything to the contrary in the contract [Oudh Laws Act, 

1876, s. 5; Ajmer-Merwara Laws, Regulation 3 of 1877, s. 32.] 

A, a resident of Agra (outside Oudh), is married to B in Lucknow in the province 
of Oudh. After the marriage B goes and resides with her husband A in Agra. B then 
sues A for her dower m the Agra Court. A contends that the amount of dower fixed at 
the time of marriage is excessive, anil that it should be reduced, having regard to the 
provisions of the Oudh Laws Act. Has the Agra Court power to reduce the amount ? 
No. The more fact that the marriage was celebrated in Oudh does not give jurisdiction 
to the Court of Agra to administer the law enacted by the Oudh Laws Act (c). 

Shiah law. —Under the Shiah law, there is no fixed legal minimum for dower : 
Baillie, Part II, 67, 68. 

219. Dower may be fixed after marriage.—The amount of 
dower may be fixed either before or at the time of marriage, 
or even subsequent to the marriage (d). 

When the husband is a minor, his father has the power 
to make a contract of dower on his behalf, and such contract 
is binding on the husband, though it may be made on his 
behalf after marriage (e). • 

220. '' Proper*' dower.—If the amount of dower is not fixed 
(s. 218), the wife is entitled to “ proper ” dower {mahr-i-misl), 
even though the marriage may have been contracted on the 
express condition that she should not claim any dower. In 
determining what is “ proper ” dower, regard is to be had to 
the amounji of dower that may have been settled upon other 
female members of the wife’s father’s family, such as her 
father’s sisters. 

(ft) Aama Biti v. Abdtd Samad (1900) 82 All. (d) Kamar-un-nkia v. Euuaini Bibt (1880) 8 

tl07, 6 I. C.411. AU.2e6. 

(e) Bukia Begum v. Muhammad (1010) 82 AU. («) Baeir Ali v. Eaflz (1009) 18 Cal. W. N. 168. 

«77j 6 I. C. 608. 4 I.O. 482. 
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Hed., 45, 53 ; Baillie, 92, 95. 

Shiah law.—The proper dower under the Shiah law should not exceed 500 dirama 
(Bsillie, Part II, 71), As to diram, see notes to s. 218. 

*22J« Dower ''prompt^* and ''deferred/^—(1) The amount 
of dower ^ is usually split into two parts, one called 
** prompt,” which is payable on demand, and the other called 
deferred,” which is payable on dissolution of marriage by 
death or divorce. 

{2) Where it is not settled at tht. time of marriage 
whether the dower is to be prompt or deferred, then according 
to the Shiah law, the rule is to regard the whole as prompt (/), 
but according to the Sunni law, the rule is to regard part 
as prompt and part as deferred, the proportion referable to 
each class being regulated by custom, and, in the absence 
of custom, by the status of the parties and the amount of the 
dower settled {g). It is not clear whether, in a case in which 
no specific portion of the dower has been fixed as prompt, 
the Court has the power, under the Sunni law, to award the 
whole amount as jirompt. The High Court of Bombay has 
held that the Court has such power {h). 

Biiillic. 92 !u 1 All 4s3. the Court fixed om-jifth ofa th)wcr of Hh. h.OOOas 
“ |>ron>i)t,’’ the \nf<‘ liaMii;; hccii a i^rostitutc. In 1 All ."tOfl, the Court held that a third 
of a dfjwer of 11',. .ll.OtM) uas leasoiiable a.s “ prompt ’ ; and the same proportion was 
fixod in 2 Bom 11 C 2itl. In all the-fo r.ises the partie'i w'cre Sumu.s, and the marriage 
eontraet w as silent ns to w hethcr t he dower was to he pronud or deferred 

222. Non-payment of ^'prompt” dower.—Though the 
wife is bound, as a necessary consequence of the marriage, 
to render .conjugal rights to her husband, she may refuse 
herself to her husband, if the ‘‘ prompt ” dower is not paid 
when demanded; but ouce the marriage is consummated, 
she has no right to refuse herself to her husband, though the 
“ prompt ” dower may not be paid. 

• 

See aeotion 210 (4) and the case.s there cited. Where a woman la pregnant at the time 
of her marriage, but she conceals the pregnancy from her husband, the concealment 
does not render the marriage invalid, and she is entitled to payment of the prompt 
dower (f). 

If) Mirra Bedar Bakht v. Mxrza Kkurram hakht MafMmma/lx.Sagktr-un'nma (1919) 41 All. 

(1870) 10 W. K. 316 IP. C.]; Mofthan 663,601. C. 740; Faltna BM \. Sudruddin 

SahU) V. Asian Bibi (1890) 23 Jflad. 371. (1863) 2 B.H.C. 201. . 

(a) Eidan v. Maxar Hussain (1877) 1 All. 483 : (h) Hoosexn Khan v. Otdab Khatum (1911) 36 

TauM un-nisstt v. Qhulam Kambar (1877) Bom. 386,111.C. 658. 

1 All 606 ; Umda Beffum v. Muhammadi (t) Midsumbt v. Abdul Kadir (1931) 4.’> Boro. 161, 

Beffum (WIO) 83 AU. 291, 9 I. C. 200 ; 591. C. 433. 
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223. Dower a debt.—The widow’s claim for dower is 
a debt payable out of the estate of her husband, and it must, 
like other debts, be paid before legacies and before distri¬ 
bution of the inheritance. 

See the cases cited iu the next section. See also Bhola Nath v. Maqbul-un~ni«sa 
<1903) 26 All. 28. A widow is merely an ordinary creditor in respect of her dower debt; 
such a debt has no priority over other debts (Macnaghten, p. 274). 

Relinquiahment of dower ,—A dower, being a debt, ma}' be remitted by the widow 
[creditor] without acceptance by the husband’s heirs (J). But a relinquishment of 
her right to dower by a widow who is a minor under the Indian Majority Act 9 of 187b 
is not binding on her, though she may have completed her fifteenth year and i.s a major 
according to the Mahomedan Law (I). “ The gift of dower to a dead husband is valid 
on a favourable construction of the law " [Baillie, p. 553]. But there must be free consent. 
Where there is no free consent, as where at the time of the gift she was overwhelmed 
with grief at the death of the husband and u as in great mental distress, the relinquishment 
of her right to dower is not valid (2). 

224. Widow’s right of retention.— (1) The widow’s claim 
for dower does not entitle her to a lien on any specific, 
property of her deceased husband. But when she is in 
possession of the property of her deceased husband, having 
obtained such possession lawfully and without force or 
fraud, and her dower or any part of it is due and unpaid, 
she is entitled as against the other heirs of her husband to 
retain that possession until her dower is paid. The right 
of retention is extinguished on payment of the dower debt {m). 

There is a conflict of opinion whether it is necessary to 
entitle the widow to retain possession of her husband’s property 
that the possession should have been obtained by her with th(^ 
consent express or implied of her husband or his othei- 
heirs, it being held by a Full Bench of the Madras High Court 
that it is not (n), and by the High Court of Calcutta that 
it is (o). 

(2) A widow, who is in possession of the estate of her 
husband, is bound to account to the other heirs of her husband 
for the rents and profits received by her from the estate 

• (j) Jyani Begam \ .Tmrav Begum (1908) 32 Bom. BM (1016) 43 I. A. 294, 301, 38 All. 581,588; 

612; Indian Contract Act, 8.63 36 I. C. 87 , MavnaBihiy. Chaudhri Vakil 

(k) Abi Dhuntmta JbM v. Mohammad (1918) 41 (1925) 52 1. A. 145, 149-150, 47 All. 250. 

Mad. 1026, 44 1. C. 293. 254-255, 88 I. C. 579, (’25) A. P. 0. 6:1. 

tl) Suranneeta v. Khale Mahomed (1020) 47 (.^al. (n) Berju Bee v. Bged Mordhiya (1020) 43 Mad. 

. 637. 56 I, C. 8. 214, 53 I. C. 905. 

<tn) JBeebee Baehun v. Bhetkh Hamid (1871)14 M. I. (o) Sabur Bdri v. Irnnail (1024) 51 Cal. 124, 

A. 377 ; Amani Begam v. Mohammad (1894) (*24) A. C. 508, dtesentinK from Sahel^n v. 

16 All. 225 ; Umatul Mehdi v. Kulsum Attmruddin (1011) 8 Cal. 475, 0 1, C. 

(1008) 35 Cal. 120; Uatmra Bibi \. Zubatda 1031. 
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during the time of her possession, if so required by them (p). 
But she is entitled in that case to compensation for forbearing 
to enforce her right to the dower debt; this compensation 
jnay be allowed in the form of interest upon the dower debt (q). 

lA dies leaving a widow and a sister. Some time after .4'6 death, the widow applies 
to the Collector to Itave certain lands forming the entire estate of A registered in her 
name, alleging that she has been in possession of the lands by right of inheritance and aha 
on account of her dower. The a]>])lic-alion is opposed by the sister, but the lands are 
registered by the Collector in the widow’s name After ten years, the sister sues the 
widow to recover her share (three-fourths) in the estate of .4. The widow contends 
that she is entitled to continue in jiossession and enjoyment of the estate until payment 
of her dower. The widow is entitled to retain possession until her dower is satisfied ; 
Beebee JSachuu v. Sheik IIamid (Mill) 14 AI. I. A. 377. (In the ease cited above, the widow 
was in pos8c.s.sion at the date of the suit, and the Pruy Council held that her possession 
was lawful, though tlie sister had opposed the application of the widow to have the 
[iroperty transferred to lier name. The rea.son is that posses.sion was 7iot obtained by 
the widow unlawfully or by fotcr oi fraud )] 

Sub-sec. (1).—In lit cbec Barhun's case cited in tlic above illustration, their Lordships 
of the Privy Couiuil said- “The apyiellant (widow) having obtained actual and law-ful 
liosee-ssion of the estates under a thum to hold them a.s heir and for her dower, their 
Lordshijis are of ojiiinon that she is entitled to retain that posses.sion until her dower i.s 
satisfied . . . ft i.s not neresnar^ to .sa,\ n hether this riL'ht of the widow in possession 

13 a lien in the .strict sense of t hi* term, although no doubt the right is so statcdin a judg- 
mentof the High Court in the case of Ahmed Iloost ni v. Mussumat Khodeja (10 W. R. 369). 
Whatever the right may be called, it appears to be founded on the power of the widow, 
as a creditor for her dower, to hold the jiropeity of her husband, of v'hich she had" 
lawfully, and wtlhoul fo>i e or fiaud. obtained possession, until her debt is satisfied, with 
the liability, to account, to those entitled to the piopertv, subject to the claim for the- 
profit received.” 

The conflict referied to in the 2nd jiara of suIj-.scc. (1 ) arises from the italicized words 
which occur in the following pa.s.sago in the judgment of the Privy Council in Hamira 
Bibi V. Zubaida liibi (r) 

“ But the^lower ranks as a debt, and the wife is entitled, along with other creditors, 
to have it satisfied on the death of the husband out of liis estate. Her right, however, is 
no greater than that of any other unsecured creditor, except that if she lawfully, with 
the express or implied consent of the husband, or kts other heirs, obtains possession of the 
whole or part of his estate, to satisfy her claim with the rents . . . accruing 
therefrom, she is entitled to retain such po.s.session until it is satisfied. This 
is called the widow-’s lien for dower, and this is the only creditor’s lien of the Mussulman 
law which has received recognition in the British Indian Courts and at this Board.” 

The Full Bench of the Madras High Court held that the words italicized above were 
merely obiter dicta. The Calcutta High Court held, dissenting from the Madras High Court, 
that their Lordshipf of the Privy Council were defining in the above passage the nature 


(p) (1871) 14 M. 1. A. 377, at p. 384, supra, 
it) Hamira Hibi v. Zubauta liibi (1010) 43 I. A. 
204,88 AU. 581, 361. C. 87, afflmg. (1010) 33 
All. 182, 7 I. C. 407 jlnteregt allowed at 6 
per cent, per anniini]; Woomatool v. Meerun- 


mun-nissa (1868) 0 W. R. 318 ; Sahdijan 
V. Ansaruddtn (1011) 38 Cal. 475, 480-481, 
0 I. C. 1031. • 

(r) (1016) 431. A. 204, 301, 38 All. 581,588, 86 I. C. 
87 




186 


MAHOMBIIM I*AW. 


of the widow’s dower debt and her right to retain possession of her husband's property, 
and that the obseirations of their Lordships were not obiter dicta. The decisions of the 
Allahabad High Court are of a date prior to the Privy Council decision in Hamim 
cose. Those again are not uniform, it being held in some cases that the possession shonld 
have been obtained with the consent express or implied of the husband’s other heirs {fy 
and in other cases that no consent was necessary (t). The consent of the husband hn 
reference to the case where the husband in his lifetime lets his wife into possession so 
that she may recover her dower debt out of the income of the property. 

Suit by husband's heits for j)Osses8ion. —Note that the husband’s heirs are not pet- 
sonally liable to pay the dower debt. Any one heir may therefore sue for possession of his 
share of the estate on payment to the widow of his proportionate part of the dower 
debt(tt). Sees. 223. 

Wife's right during husband's hfetime .—A wife who has not been divorced is not 
entitled to posse.ssion of any part of her husband’s property during his lifetime until 
the dower debt ha.s been discharged (v). 


225. Nature of the above right.—(2) The widow who holds 
possession of her husband's property until she has been 
paid her dower has no estate or interest in the property as 
has a mortgagee under an ordinary mortgage. There is no 
real or true analogy between the widow’s right of retention 
and a mortgage usufructuary or other. In the case of a mort¬ 
gage the mortgagee takes and retains po.ssession under an 
agreement or arrangement made between him and the mort¬ 
gagor. The widow’s right of retention is conferred upon her 
not by the agreement or bounty of lier husband, but by the 
Mahomedan law {w). 

The right of the widow to retain possession of her hus¬ 
band’s property until satisfaction of the dower, debt does not 
carry with it the right of selling, mortgaging, or otherwise 
transferring the ^property (x). If she alienates the property itself, 
and delivers possession thereof to the alienee, her'husband’s 
other heirs are entitled to recover possession of the property 
from the alienee without payment to him of the dower debt. 
But this, it seems, does not affect her right to recover the 
dower debt from the other heirs of her husband out of his 
estate (y). 


(f) Itamzan Ah v. Asghari Begam (1910) 32 AU. 
603, 6 1. C. lOi. 

P) AmanatunnUsa v. BathW-un-nitia (1894) 17 
AU. 77; Muhammad Karimuttah v. Amani 
Bsgam (1894) 17 All. 93. 

(u) Samira Biti v. Zubaida Bibi (1918) 43 I.A. 
294, 38 AU. 681 86 I.C. 87, aSmg. (1910) 33 
4 AU. 182, 7 I. C. 497. 

(i>) Sarayana v. Bt^ri (1922) 45 H»d. 103, 69 
I. C. 977, (*23), A. 11. 67. 

(to) iiaina Swi v. Chaudhri Vakil (1926) 


I.A. 146, 160-1 61, 47 AU, 260, 265-260, 80 
I. C. ft70, (’45), A.P.O. 0). 

(x) Chuki Bibi v. Shanu-un-ni$$a (1894) 17 All. 
19 [mortgage]; Maina Btbi v. WaH 
Ahmad (1919) 41 AU. 638, 61 1. 0. MX. 
[gift]; Beeju Bee v. Syed MoortMya (19X0) 
48 Had. 214, 238, 68 I. 0. 906 [MdeJ. 

(u) Maina Bibi v. Ohaudhri Vakil (1926) 62 1. A. 
146, 159, 47 AU. 260 262, 80 I.O. 670, 
(’26) A.P.C. 63. 
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This sub-section deals with the right of a widow to alienate the 'property of which she 
is. in possession. The. next sub-section deals with her right to transfer the dower debt 
and the right of possession. An alienation by a widow of the properly is void, but a trans¬ 
fer of the dower debt and of the right of po.s8ession may be valid. 

^ {2) There is a conflict of opinion as to whether the widow’s 

right of retention is transferable and heritable. In some cases 
it has been held that the right of retention is a personal right, 
and it cannot therefore be transferred by sale, gift, or other¬ 
wise ( 2 ), nor can it pass to her heirs on her death (a). In other 
cases it has been held that the right of retention is property, 
and it is transferable as well as heritable (6). In a recent case 
their Lordships of the Privy Council expressed a doubt whether 
a widow could transfer her dower debt or her right to retain 
possession until the debt was discharged (r). 

It is clear that if Ihc rinht is hv,) liable, the heirs of the widow arc entitled to rontiime 
in possession of the property of which the widow was in possession at the time of her 
death until the dower debt is satisfied. But if the widow herself never got into possession, 
her heirs cannot enter into possession (d). 

A transfer hy a w idow ,()f the jiroperty itself cannot be treated as a transfer of her 
dower debt and the right to hold possea-sion thereof until the debt was paid (e). 

(/j) Where the property of which the widow is in possession 
was mortgaged by her husband, the mortgagee may sell it, 
and t he widow is not entitled to retain possession of the property 
against a purchaser from the mortgagee (/). The reason is 
that she has no ch'irja on her husband’s estate in respect of 
her dower debt (p). 

{4) A widow, though she may be in possession of a portion 
of her husband’s property under a claim for her dower, is entitled 
to sue her husband’s heirs to recover her dower debt out of hi‘< 
estate [hy 

(5) Where a widow, who has been in possession of her 
husband’s property under a claim for her dower, is dispossessed, 


(s) Alt Muhammttd v. Aza-ullah (1883) 6 All. 
60; Mut/iffer Ali v. Parbalt (1907) 20 
AU. 640. 

(a) Hadi AU v. Akbar Ali (1808) 20 All. 262. 

(b) Atteitl-lali v. AhTnod (1885) 7 AU. 353 

[heritable]; Ali hoMth v. AUabdad (1910) 
32 All. 651, 661, 0 I. C. 376 ; AhduUa. v. 
8ham*h-ul-Uaq (1021) 43 All. 127, 131, 
68 ( . C. 833 ; Beeju Bee v, SyeA Moorthtya 
(1020) 43 Mad. 214, 237, 63 1. C. 905 ; 
ifajidmian v. Bibieaheb (1016) 40 Bora. 
34, 47-40, so 1. C. 870; Mustammal Bibi 
V. MtuemmU BiM 0023) 2 Pat. 84, 70 
1. C. 312, (*23), A.P. 33. See also SAeOA 
Abdur Rahman v. Sheikh Wali (1023) 2 


Pat. 76, (’23), A. I*. 72 

<r) Maina Bibi v. Chaudbn VakU (1925) 62 I. A. 
145, 159, 47 All. 250, 262,86 J. C. 570, 
(’26), A P. C. 63. 

(d) Tahir-un-nie»a v. Nateab Hasan (1914) 36 
All 558 24 1 C 938 

(«) Maina Bibi v. Chaudhri VakU (1925) 62 I. A. 
145, 150, 47 AU. 260, 262, 86 I. C. 570, 
(•25) A. P. C. 63. 

(/) Ameer Ammal v. Sankaramrayanan (1600) 
25 Mad. 658. 

(a) Kaniz Fatima v. Bam Randan (1023) 45 
AU. 384, 73 I. C. 077, (’23) A. A. 331. 

(A) Ohtdam Ali v. Saair-id-Rissa (1001) 23 AU. 
432. ^ 
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jshe may institute a suit for recovery of possession of the 
property (i). 

226 * Limitation. —(if) The period of limitation for a 
suit to recover “ prompt ’’ or exigible ” dower is threg 
years from the date when the dower is demanded and refused, 
or, where during the continuance of the marriage no such 
demand has been made, when the marriage is dissolved by 
death or divorce. 

(2) The period of limitation for a suit to recover deferred ’ 
dower is three years from the date when the marriage is dissolved 
by death or divorce. 

Limitation Act, 1908, sch. I., arts. 103, 104. 

C.— Divorce. 


227. Different forms of Divorce.—The contract of 
marriage under the Mahomedan law may be dissolved in three 
ways : (1) by the husband at his will, without the interven¬ 

tion of a Court of Law ; (2) by mutual consent of the hus¬ 
band and wile, also without the intervention of a Court ; 
or (3) by a judicial decree at the suit of the husband or wife. 
A wife cannot divorce herself from her husliand except by obtain¬ 
ing a judicial decree in that behalf. 


When the divorce proceeds from the hiisiiaiid, it is called 
talaJc (ss. 228-234) ; when it is effected by mutual consent ot 
the husband and wife, it is called khula (s. 235) or muharat 
(s. 236) according to the terms of the contract lietween the 
husband and the wife. 


228. Divorce by talak. -Any Mahomedan of sound 
mind, who has attained puberty, may *’divorce his wife without 
any misbehaviour on her part or without assigning any cause. 


Macnaghten, p. 59 ; Hed., 75; Baillie, 208-209. 

229. Form of talak immaterial.—No special form or 
formula is necessary to constitute a valid Uilak ; but it is neces¬ 
sary that the words used must clearly indicate the intention 
the husband to dissolve the marriage (j). 


>(0 Majidmian v. Bilntaheb (1916) 40 Bom. 
84, 49-50, 80 I. C. 870 [suit by widow and 
heirs of a co-widow]; AzizuUah v. Ahmad 
(1885) 7 All. 868 Isuit by heirs of a widow], 
Ibrahim v. Sped Hibi (1888) 12 Mad. 63 ; 
, Wahid Khan v. Zainab Bibi (1914) 36 
AH. 458, 26 I. C. 387; Atha Bibi v. Kadir 
(1900) 33 Mad. 22 3 I. C. 780; Kalenil f 


V. Ma Mi (1924) 2 Bang. 400, (24) 
A. E. 363. See also Hamid Ali v. /mtiajain 
(1878) 2 All, 71 where the words “Thoii 
art my cousin, the daughter of my uncle, 
11 thou Boest to thy lather’s house without 
my tonsent," were held sufficient to 
constitute a divorce. 
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It is not-'iiecessary-for the validity of a talak that the 
declaration of talak should be actually made to the wife {k). 
Absence of the wife doefe not make the pronouncement of 
talak void and inefficacious {1). 

% 

Thus where a Mahomedan belonging to the Hanafi sect went to a Kazi with two 
witnesses, and after pronouncing the divorce of his wife in her absence had a talaknama 
written out by the Kazi which was duly 'signed and attested by witnesses, it was held 
that the fact that the declaration of talak was not actually made to the wife, but in her 
absence, to the Kazi and the witnesses, did not vdliate the divorce; “such a writing,” 
it was said, “ even though not communicated to the wife, effected an irrevocable divorce 
ua from the date, of the document ” (m). See s. 232 below. 

230« Divorce by talak how effected. —Divorce by talak, 
when the marriage is consummated, may be effected in any 
of the three following ways ;— 


(1) by a single declaration of talak followed by abstinence 
from sexual intercourse for the period of iddat (called talak 
ahsan); or, 

(2) by a declaration of talak repeated three times, mice ^ 
during each successive tohr (period between menstruations), 
and accompanied by abstinence from sexual intercourse until 
the third pronouncement (called talak hasan) ; or, 


(3) by a declaration of talak repeated three times in 
immediate succession or at intervals within one tohr (n) (called 
ialak-ul-hidaat). But the triple repetition is but one of the 
forms by which the irrevocability, which is the essential fea¬ 
ture of talak-ul-bidaat, is indicated, and a talak-ul-hidaat is 
none the less valid though it may be pronounced by a single 
declaration, provided it clearly indicates an intention irrevo¬ 
cably to ^ssolve the marriage (o). 


When the marriage is not consummated, the divorce may 
be accomplished by a single declaration of talak. 

Hed., 72, 73, 83; Baillie, 206, 207, 226, 227. As to iddat, seo s. 177 above. 

The Hamfis divide talak into talak-us-aunnat, that is, talak according to the rules 
laid down in the aunnat or traditions, and talak-uUbtdaat, that is, heretical or irregular 
talak. The talak-iU-aunnal is again sub-divided into (1) ahaan, that is, most proper, and 
^2) haaan, that is, proper. The talak-ul-bidaat or irregular divorce is good in law, though 
bad in theology, and it is the most common and prevalent mode of repudiation in this 


(£) Sarabai v. Ilabiabai (1905) 30 Bom. 537, 
544; Aiha Bibi v. Kadir (1909) 33 Mad. 
22, 3 I. C. 730; Rasamheb, In re, (1920) 
44 Bom. 44, 54 I. C. 573. 
til Ful Chani v. Nazab AK (1909) 86 Cal. 184, 
11. C. 740. 


(m) Sarabai v. Batmbai (1905) 30 Bom. 537. 
(«) In re Abdul AH (1883) 7 Bom. 180; Amir- 
ud-Din V. Khatun Bibi. (1917) 30 All. 371. 
39 I. C. 613. i 

(o) Saraiai v. Babiabai (190.'>) 30 Bom. 637. 
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'Gantry (p). In the case of toldi ahaan and tal^k JuMm, the hueband has an oppor¬ 
tunity of leconsidering his decision, for the Utlahia both these cases does not become 
absolute until a certain period has elapsed (s. 231), and the husband has the option to 
reYoke it before then. But the tdUtk-ul-bidaai becomes irrevocable immediately it is 
pronounced (s. 231). The essential feature of a lalitk-nl-bidaat. is its irrevocability. One 
of the tests of irrevocability is the repetition three times of the formula of divorce wkhinf 
one tohr. But the triple repetition is not a necessary condition of talhk-ul-bidaat, and 
the intention to render a taUik irrevocable may be expressed even by a single declaration. 
Thus if a man says : “ I have divorced you by a talak-vl-bain {irrevocable divorce)," the 
taliik is teUak-ul-bidaat and it will take effect immediately it is pronouncetl, though it may 
be pronounced but once. Here the use of the expression “ bain (irrevocable) ” mani¬ 
fests of itself the mtention to effect an irrevocable divorce. It may here be said that 
ntalbk by writing belongs to the class of taliik-vl-bukuU, for in the absence of words 
showing a different intention, the writing must be presumed to take effect from the time 
of its execution ; see. sec. 232. 

A tal/ik-ul-bidoat should be pronounced during the jieriod of tohr. If it is pronouncwl 
during the period of menstruation, the taU'tk loses its character of irrevocability, and it may 
be revoked at the option of the husband at any time before the cxjiiration of the period 
of iddat : Baillie, 207. 

ishiuh law .—The Shiah lawyers do not recognize the validity of Inlnk-nl-btdaal, 
Baillie, Part II, IIS. Tidnk under the Shiah law must be pronounced in the presence 
of two competent witnesses (Baillie, Part II, 113). 

I 

231. When talak becomes irrevocable.—(2) The taldk 
called ahsan [s. 230 (1)] becomes complete and irrevocable on 
the expiration of the period of iddat. 

(2) The taUk called Imsmt, [s. 231 (2)J becomes complete 
and irrevocable immediatel}" on the third pronouncement, and 
it is not suspended until completion of the iddat, 

(3) The talak-ul-hidoat [s. 231 (3)] becomes complete and 
irrevocable immediately it is pronounced. 

Until a taldk becomes complete and irrevocable, the 
husband has the option to revoke it, which may be dpne either 
expressly, or impliedly as by resmning sexual intercourse. 

Hed., 72, 73 ; Baillie, 206, 207, 226. In all the three forms of taldk the wife is bound 
to observe the iddat, though in the second and the third case, the divorce may become 
irrevocable before ooippletion of the iddat. As to iddat see s. 199 above. See also s. 243, 
els. 1, 3, 5 and 6. ^ 

As to tedak-ul-hidaai, see the penultimate paragraph of the notes to sec. 230. 

4 * 232. Talak by writing.—In the absence of words show¬ 

ing a different intention, a talak by writing operates as an 
irrevocable divorce {taldk-i-bain)y and takes effect immedi¬ 
ately on the execution of the document {tcddknama) (g^). 

» - - -- 

( 0 ) Amir-ud^ v. Shatun Bibi (1817) S9 AH. («) Baillie, 238, Sarabai Y RabUOai (1805> 

371, 875, 38 I. C. 618. 30 Bom. 637. 
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In a Bombay case (r), a Mahomedan appeared before the Kazi of Bombay* 
and executed a Utl&knama, which ran aa follows: “As on account of some disagreement 
between us there bae arisen some ill>feeling, I, the declarant, appear personally before 
tJie Kazi of my free will, and divorce Sarabai, my wife by nika, by one bain-talak, (ir. 
revocable divorce), and renounce her from the state of being my wife.” The Court ob¬ 
served : “ The authorities show that a bain-talak, such as this, reduced to manifest and 
customary writing, takes effect immediately on the mere writing. The divorce being 
absolute [and irrevocable], it is effected as soon as the words are written, even without 
the wife receiving the writing.” Note that the laldk in the above case, being taldk-i' 
bom or “irrevocable” talak, belongs to the category of talak-ul-bidaat, the taldk-ul-bidaat 
being the only kind of taldk which becomes irrevocable immediately it is pronounced. 
The other two kinds of laldk, namely, ialdk-ahaan and talak-hasan are alvtaya revocable 
and the option to revoke conlinues for a certain period. 

233. Stipulation by wife for right of divorce.—An a^ee- 
ment made whether before or after marriage by which it is 
provided that the wife should be at liberty to divorce herself 
from her husband under certain specified contingencies is valid, 
if the conditions are of a reasonable nature and are not opposed 
to the policy of the Mahomedan law. When such an agree¬ 
ment is made, the wife may, at any time after the happening 
of the contingency, repudiate herself in the exercise of the 
power, and a divorce will then take effect to the same extent 
as if the talak had been pronounced by the husband (s). The 
power so delegated to the wife is not revocable, and she may 
exercise the power even after institution of a suit against her 
for restitution of conjugal rights {t). 

(a) .'1 enters into an agreeniont before his niarriage with B, by which it is provided 

that A should pay B Ks. 400 as her dower on demand, that he should not beat or ill- 
treat her, that he should allow ii to be taken to her father's house four times a year, 
and that if he committed a broach of any of the conditions, B should have the power of 
divorcing herself from A. Some time after the marriage B divorces herself from A, alleging 
cruelty and non-payment of dower. A then sues B for restitution of conjugal rights. 
Here the condjitions are all of a reasonable nature, and they are not opposed to the policy 
of the Mahomedan law. The divorce is therefore valid, and A is not entitled to resti¬ 
tution of conjugal rights : Hamidoola v. Faizunntssa (1882) 8 Cal. 327. 

Note. —The agreement in the above case may be supported on the doctrine of tafweez, 
wliich is an essential part of the Mahomedan Law of Divorce. Under that law the husband 
may in peraon repudiate his wife, or he may delegate the power of repudiating her to a third 
party or even to the wife (Baillie, 238): such a delegation of power is called tafweez. 

“ When a man has said to his wife, ‘ Repudiate thyself,’ she can repudiate herself at the 
meeting, and he cannot divest her of the power " (Baillie, 254). “ When a man has sai^ 
to his wife, ‘ Choose thyself, a month or a year,’ she may exercise option (of repudiation) 


(r) Sarabai v. StUnabai (1905) 30 Bom. 637. 

(r) Hamidoola v. Faieunnieia (188^ 8 Cal. 
827; AyatunnUsa Bubea v. Karma .<l{t 
(1008) 86 Cal. 23 ; Maharam AH v. Ayeta 
Kkalun (1916) 19 Cal. W. N. 1226, 31 


I. C. 602; Sairuidditi v. LaiiffoKnetta 
Bibi (1919) 46 Cal. 141, 48 I. C. 009 
[agreement after marriage]. , 

(t) (1910) 46 Cal. 141, 48 I. C. 609, ntpra. 
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« any tvme. vithin the given period ” (Baillie, 242). The agreement in the ease cited 
above may be n^arded as a case of repudiation by the wife under an authority from 
the husband, in other words, as a talah by tafweez. Such a divorce, though it is in form 
a divorce of the husband by Ike wife, operates in. law as a talak of the wife by the 
hutband. 

(b) An agreement between a husband and wife by which the husband authorizes 
the wife to divorce herself from him in the event of his marrying a second wife witibout 
her consent is valid; Maharam Ali v. Ayeaa Khatum (1915) 19 Cal. W.N. 1226, 311.C. 
562; BadaranniMa x. Mafiati<dla (1S71) 7 Beng. L. R. 442. 

At any time after the happcnnig of the contingency ,—Thus where a power is given to 
a wife by the marriage contract to divorce herself on her husband marrying again, then 
if her husband does marry again, she is not bound to exercise her option at the very 
first moment she hears the news. The injury done to her is a continuing one, and she 
has a continuing right to exercise the power (w). 

234. Talak under compulsion.—A tul<ih pronounced under 
compulsion is valid. Similarly a talal' pronounced by a 
husband in a state of intoxication is valid, unless the thing 
which intoxicated him was administered to him without his 
knowledge or against his will. 

Red., 75, 76; Baillic, 208-210; Ibrahim x. Enaydur (1869) 4 B. L. U. A. C. 13 (a.s 
to talak under compulsion). The reason of the rule is that a husband acting under com¬ 
pulsion has the choice of two evils, one, the tlireat held out to him and the other, 
divorce: and if he makes a choice of divorce, divorce will take effect. As to tlie efficacy 
of divorce pronounced in a state of voluntary intoxication, it is stated in the Hcdaya 
that “ the suspension of reason being occasioned by an offence, the rut.vm of the eptah r 
is supposed still to remain, whence it is that his sentence of di\ ofee takes effect, in 
order to deter him from drinking fermented liquors which are prohibited ” 

Shiah law. —Under the vShiah law a talak pronounced uiuler compulsu)n or in a state 
of intoxication is a legal nullity (Baillie, Part 11, KW). 

234A. Talak where marriage solemnized in England according 
to English law. —A civil marriage solemnized at a Registrar’s 
Office in London between a Mahomedan domiciled in India 
and an Engbshwoman domiciled in England cannot be 
dissolved by the husband handing to the wife a talaknarm 
[writing of divorcement (s, 232)], although that would be an 
appropriate mode of efiecting the dissolution of a Mahomedan 
marriage according to Mahomedan law (v). 

The reason is that such a marriage is a Christian marriage by which is meant the 
voluntary union for life of one man and one woman to the exclusion of all others; it 
is not a marriage in the Mahomedan sense which can be dissolved in a Mahomedan man¬ 
ner. A Mahomedan marriage, being a polygamous marriage, is, according to the English- 
law, no marriage at all. 


(a) AyahimnUta Beebet x. Eamm AH (1000) 36 (v) Ilex v. Uammertmith, Superintoidmt Begte- 

Cal. 23,1 1. C. 613. trar oi Marriages [1017] 1 K, B. 634. 
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235* Khula divorce* — (1) A divorce by khula is a divorce 
with ihe consent, and at the instance, of the wife, in which she 
gives, or agrees to give, a consideration to the husband for the 
re^^ase from the marriage tie. In such a case the terms of the 
bargain are matter of arrangement between the husband and 
the ’Wife, and the wife may, as a consideration for the divorce, 
release her dower and other rights, or make any other agree¬ 
ment for the benefit of the husband. 

(2) The divorce by khula is complete and irrevocable 
from the moment the husband repudiates the wife. 

{S) Non-payment by the wife of the consideration for 
a khula divorce does not invalidate the divorce, but the husband 
may sue the wife to recover the amount payable by her under 
the agreement (w;). 

112-1 l(i; Baillic, 3U."» <i ^eq. 

Khula nicttn.s to lay tUnnt,. In law, it is the laying down by a husband of his right 
and authority over his wife.” A khula divorce is virtually a divorce purchased by the 
wife from the husband for a price, and it is m this respect that khula differs from mubaral 
dealt with in the next section. 

236. Mubarat divorce. -~A divorce by muharat or mutual 
release operates as a complete discharge of all marital rights 
•on either side. It is effected by mutual consent, and it differs 
from khula in that no consideration passes from the wife, to the 
husband. But, like khula it becomes complete and irrevoc¬ 
able from the moment of repudiation. 

Hod., lid ; 'Baiilic, .‘KHi. 

237. Apostasy from Islam. —Apostasy from Islam of 
■either party to a marriage operates as a complete and immediate 
dissolution of the marriage (a:). 

H and IK, both Maliomcdans, arc husband and wife. II becomes a convert to 
•Christianity. W then marries A, but before the completion of the period of iddcU 
(s. 199). Is W guilty of bigamy within the meaning of s. 494 of the Indian Penal Code ? 
No, because apostasy operates, as an immediate dissolution of marriage (y). 

237A. Agreement for future separation.—An agreement 
between a Mahomedan husband and wife which provides for 
future separation in the event of disagreement between them 

iw) Moonshee Sutul-ul-Itaheem v. LuUefut-oon- (x) Amir Beg v. Saman (1910) 33 All. 90, 7 I. (). 

Stem (1801) 8 M. I. A. 379, 395; Saddan 342. ‘ 

v. fiidAiA (1920) 1 Lah 402,55 I. C. (g) Abdul Ohani v. AziziU Bug 1912) 39 Oai, 

184. 409,14 I. C. 641. 
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is void as being against public policy ( 2 ). But an ante-p»^fciar 
a^eement between the prospective husband and the jfigcfepfeo* 
tive wife, entered into with the object of securing th^' 
against ill-treatment and of ensuring her a suitable amount pf 
maintenance in case she is ill-treated, is not void as being" 
against public policy (o). 

When (life may sue for divorce. 


2384 When wife may sue for divorce. —The wife cannot 
divorce herself from her husband except in the cases stated 
in sections 235 and 236. But she may sue for divorce on 
the ground of her husband’s impotency (s. 239), or on the 
ground of loan (imprecation) (s. 240). 

Suits by a husband for divorce are rare, as a Inibhund may divorce his wife witliuut 
judicial assistance. 


239* Impotence of husband. —No decree can be passed in 
a suit for divorce on the ground of the husband's impotence, 
unless it is proved (1) that the impotence existed at the time 
of marriage, and (2) that the wdfe had no knowledge of it at 
the time of marriage. 


If the above facts are established, the Court will adjourn 
the further hearing of the suit for a year in order to ascertain 
whether the infirmity is inherent or whether it is merely super¬ 
venient or accidental. If the defect is not removed within the 
aforesaid period, the Court will pass a decree dissolving the 
marriage on the application of the wife. The divorce becomes 
irrevocable when the decree is passed. 


Bed., 126-128; Baillie, 347-349. There is a difference of opinifn as to whether 
the year should be a lunar year or a solar year. In Baillie’s Dige.st of Mahomedan Law 
it is stated that the year is to commence from the “ time of litigation.” But in A. v. 
B (b) ,and Muhammad Ibrahim v.^AUafan (c), the further hearing appears to have been 
adjourned for a year from the dale of the. order. In Vadaka Vdil v. Odakel (d) the 
alleged impotence was not proved. 

240. ** Laan ** ot imprecation.—If a husband charges 
his wife with adultery, the wife may claim divorce by a suit', but 
“ laan ” “does not ipso fado operate as a divorce (e). 

Bed., 123; Baillie, 335. 

(S) Bai Fatma v Alimahomed (IMS) Bom. (e) (1925) 47 AU. 243, 83 I. C. 27, (’25) A. A. 24. 

^ Art’ 1872* B*1"^“ Contrect g 3^74 

>■1 Muhammad Muin-ud-Din v. Jamal (1021) le) Znfar Husain v. Vmmat-w-Itahman (1019^ 
43AU. 650. V. All. 278, 49 I. C. 256; Jaun Beeber 

(b) (1896) 21 Bom. 77, at p. 83. 41 Beparee (1866) 3 W. K. 98. 
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' No otter ground of divorce recognized.— A wife is not 

to claim ^vorce on any other ground, not even if 
the ^shand fails to perform the obligations arising on marriage. 

* ^ to the obligatioos arising on marriage, see s. 205 above. As to the obligation of 
rninintaining the wife, it is expressly stated in the Fatwa Alumgiri that “ a man is not to 
be separated from his wife for inability to maintain herBaillie, 443. As to the 
' obligation of conjugal fidelity on the part of the husband, and payment of promjit dower 
t(^ the wife, and treating her with kindness, it is nowhere stated in the Hedaya or Fatwa 
Alumgiri that conjugal infidelity or non-payment of prompt dower or cruelty to the wife 
is a ground of divorce. As to how far failure to perform the above obligations is a valid 
defence to a suit for restitution of conjugal right, see s. 216 above. 

242. Wife's costs in a suit for divorce.— The rule of 
English law which makes the husband in divorce proceed¬ 
ings liable prima facie for the wife’s costs, except when she 
is possessed of sufficient separate property, does not apply 
to divorce proceedings between Mahomedans. 

It was so laid down by the High Court of Bombay in A. v. B. (1896) 21 Bom. 77. 
That was a suit by a Mahomcdan wife against her husband for divorce on the ground 
of his impotence. The English rule is founded upon the doctrine of the Common Law 
according to which the husband becomes entitled upon marriage to the whole of the 
wife’s personal property and to the income of her real property. Such being the case, 
it is but just that the husband should pay the wife's costs pending the hearing to enable 
her to conduct her case against him. Under the Mahomedan law, however, the husband 
does not by marriage acquire any interest in the property of the wife. Hence it was 
held in the above case that the practice of the English Divorce Court should not be 
applied to proceedings for divorce between Mahomedans. 

Legal effects of divorce. 

243. Rights and obligations of parties on divorce.— The 

following rights and obligations arise on the dissolution of 
a contract of marriage by divorce, whatever may be the 
form of divorce, and whether it is effected by a judicial decree 
or without it:— 

(1) The wife is bound to observe the iddat during the 
period specified in s. 199, but not if the marriage was not 
consummated. (/). 

(2) If the wife observes the iddat^ the husband is bound 
to maintain the wife during the whole period of Mat (s. 216). 

(3) The wife cannot marry another person until after 
completion of her MM (s. 199). And if the husband h^ 


if) BalUle, 353. 
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four wives, including the divorced one, he cannot marry a 
fifth one until after completion of the iddat of the divorced* 
wife {g), 

(4) The wife becomes entitled to the “ deferred ” 
dower (s. 221). And if the ‘‘ prompt ” dower has not been - 
paid, it becomes payable immediately on divorce. But if 
the marriage has not been consummated, the wife is not 
entitled on divorce to the whole of the unpaid dower, but 
only to half the aggregate amount of the “ prompt ” and 
“ deferred ” dower (A). 

(5) In the event of the death of either party before 
the expiration of the period of iddat. the other is entitled to 
inherit to him or to her in the capacity of wife or husband, as 
the case may be, provided the divorce had' not hcconi>e irrevo¬ 
cable before the death of the deceased : the reason being, 
that the husband might have revoked the divorce, if death 
had not supervened. But there is no such right after the 
divorce has become irrevocable (/). 

If the divorce is pronounced in deatli-iliness {marz-ul- 
maut), and the husband dies before completion of tlie wife’s 
iddai, the wife is entitled to inherit to him even if the divorce 
had hemrm irrevocable prior to his dt*.ath. unless Ihe divorce 
was effected with her consent ; the reason of the rule being 
that a sort of inchoate right of inheritance arises on death- 
illness, and the husband cannot defeat that right while on 
his death-bed. But the husband is not entitled under similar 
circumstances to inherit to the wife, if the wife dies before 
completion of her iddat, the reason being that the divorce 
proceeded from him and not from her (j). ' 

A husband divorces his wife by tilal-ul UnUvii iiroiKuinccd liy linn while in “ health ” 
and during the tohr of the wife. After pronouncing the divorce, Init before the exjiiration 
of the period of idaal, the husband dies. The wife baa no claim to inherit to the htinband, 
notwithstanding the husband’s death before the completion of the jicriod of iduat. The 
reason is that a talak-ul-btdaal becomes irrevocable iminediatelj it is pronounced (j). 
This is a case under'para. 1 of cl. 5. See s. 231 (3). 

Neither is the husband entitled to inherit to the wife,, 
nor the wife to the husband, in the event of the death of 
either of them after the expiration of the period of iddat (k). 


(ff) Hfld., 32; BallUe, 37. 

(A) Hed., 44, 46; BaUlle, 96, 97. 

({) Sarabai v. Rabiabai (1905) 30 Bom. 537. 


(j) Sarabai v, liabutbai (1903) 30 Bom. 637. 
(A) Bed., 99,100,103. 



LEGITIMACY. 


197 


> 

' ' (6) In the case of a divorce completed by a triple 

reputation, it is not lawful for the parties to re-marry unless 
the woman shall have been married to another person and 
^divorced by him after consummation of the marriage {1). 

The first para, of ol. (5) refers to the case where the divorce has not yet become 
irrevocable, and the husband dies before completion of the period of tddal. The second 
para, refers to cases where the divonjc is pronounced in death-illness. Cl, (0) refers to 
talak-Jttuian (s. 230). 

D.—Legitimacy. 

244. Special rules. —The subject of Parentage in Maho- 
medan law derives its importance from the special rules re¬ 
lating to legitimacy and filiation by acknowledgment. 


An illegitimate child, we have seen, can inherit to its molher alone and her relations 
(h. 72). Blit a le''itinicil.e child is entitled U> inherit also to its father and hia relations. 
And It Jiii.s Iktd seen in a. 200 abo\e that the issue eieii of an inralid marriage (as dis- 
tinginahed from a noid marriage) is regarded as legitimate 

245. Presumption as to legitimacy: birth during marriage.— 

A child born of a married woman six months after the date 

of the marriage is presumed to be the legitimate child of the 

husband, l)ut not a child born within less than six months 

after the marriage (Baillie, 392-393). 

♦ 

The rule of the Indian Kvidenee Act, liowever, is that 
the birth of Ji child at amj time during the continuance of a 
marriage, is conclusive proof of its legitimacy, unless it can 
be shown that the parties to the marriage had no access to 
each other at any time when the child could have been 
•begotten (s. 112 of the Evidence Act). 

I 

It is submitted that the rule of the Evidence Act super¬ 
sedes the rule of the Mahomedan law. 

fl 

[A marries B on Ist January 1905. B gives birth to a cliild on Ist March 1905. A 
dies two days after the birth of the child. Can the child inherit to A ? It will be 
entitled to inhA'it, if it cun be regarded as the legitimate child of A. Under the Maho¬ 
medan law, the child cannot be regarded as legitimate, it having been born within less 
than six months after the marriage. Under the Evidence Act, it is legitimate, it having 
been born during the continuance of the marriage. It is doubtful by which of these two 
rules the question of legitimacy is to bo determined : Muhammed AUahadad v. Muham. 
med Ismail (1888) 10 AU. 289, at p. 339.] 

The Mahomedan law requires as a condition of legitimacy that conception shqpld 
have oommenoed after marriage ; a child, conceived before marriage is, therefore, not 


(0 Hod., 108; Baillie, 292; Aklttaroom-Sism v. SAanutooJa (1867 7 W. R. 208. 
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legjtimaie undor thai law (m). Undar the EvideDoe Act, bovever, it is enough to estabUsh 
legitimacy that the 6»r<h took place during the continuance of marriage, although the 
whception may have taken place before marriage. In other words, conception, and not 
birth, u the starting point of legitimacy according to the rule of Mahomedan law. If a 
child is bom within lees than six months after marriage, it is regarded under that law a# 
legitimate, on the ground that it must have in that event been conceived before mar¬ 
riage. Mr. Field, in his work on the Law of Evidence, says: “ It may be supposed 
that the provisions of this section [i.e., s. 112 of the Evidence Act] will supersede certain 
rather absurd rules of the Mahomedan law by which a child born six months after mar¬ 
riage, or within two years after divorce or the death of the husband, is presumed to be his 
' legitimate offsiwing.” On the other hand. Sir R. K. Wilson, in his Digest of Anglo- 
Muhammndan Law, says (s. 83) that the rule of the Evidence Act is really a rule 
of substantive marriage law rather than of evidence, and as such has no application to 
Mahomedans so far as it conflicts with the Mahomedan rule set out above. The correct 
view, it is submitted, is the one taken by Mr. Field. Whether the rule laid down in 
s. 112 of the Evidence Act is a rule of substantive law or of evidence, the fact stands 
that the rule finds its place in an enactment which applies to all classes of persons in 
British India. There is, therefore, no reason why it should not be applied to Mahomedans. 


246 » Presumption as to legfitimacy: birth after dissolution of 

marri^e« —A child born of a married woman within two 
years after divorce or the death of the husband is presumed 
to be the legitimate child of the husband, but not a child born 
more than two years after the dissolution of the marriage by 
death or divorce {Baillie, 396-397). 

>« 

But this rule of Mahomedan law, it is submitted, must 
now be taken to be superseded by the provisions of the Indian 
Evidence Act, s. 114. 


In fact, it was held by the High Court of Calcutta prior to the passing of the Evi¬ 
dence Act, that “notwithstanding Mahomedan law, a Court of .lustice cannot pro¬ 
nounce a child to be the legitimate offspring of a particular individual when such a con^ 
elusion would be contrary to the course of nature and impossible ” (n)( Hence it was 
held in that case that notwithstanding Mahomedan law, a child born nineteen months 
after the divorce of its mother by her former husband was not the legitimate offspring 
of that husband. That case was decided in 1871, that is, a year before the passing of 
the Evidence Act. The decision, it seems, would be the same under s. 114 of that Act. 
That section provides that “ the Court may presume the existence of any fact which it 
thinks likely to have happened, regard being had to the common course of natural events," 
etc. Having regard to the provisions of that section, a Court Would be justified in 
presuming that a child bom of a woman nineteen months after her divorce by her husband 
is not the legitimate child of the husband. 

Shiah law. —^The longest period of gestation according to the Shiah law is 10 months: 

« Baillie, Part II, 90. 

' *' ___ 

(mi AMru/ood Dowtah v. Byder Souein Khan I tn) Aihruff Mi v. Meer Ashad W.K. 

(IW) 11H. 1. A. 94. I 260. 
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Acknowledgment of Legitimacy, 

2A1* Acknowledgment of L^itimacy. —^Legitimacy is not 
ft condition essential to the right of inheritance from the 
mother (s. 72); but it is a condition precedent to the right of 
inheritance from the father, and depends upon the existence 
of a lawful marriage between the parents of the claimant at 
the time of his conception or birth. When legitimacy cannot 
be established by direct proof of a lawful marriage, “ acknow¬ 
ledgment ” is recognised by the Mahomedan law as a means 
whereby the marriage and legitimate descent may be estab¬ 
lished as a matter of substantive law for the purposes of in¬ 
heritance (o). 


Baiihe, 4(Hi; Hvd , 439. The ductriuo of acknowied'^nient ss an integral portion of 
the Mahomedan family law ; lienee the eonditions under whieh it will take effect must 
be determined with reference to Alaliomechin .lunsprudencc (p). 


248. Acknowledgment may be express or implied. —The 

acknowledgment by a Mahomedan of another as his legitimate 
child may be made either by express declaration or it may 
be presumed from treatment tantamount to acknowledgment 
of legitimacy (ry). But mere continued cohabitation with 
a woman does not suffice to raise such a legal presumption 
of a marriage with her as to legitimatize the offspring. The 
cohabitation must be a cohabitation as man and wife, as 
distinguished from a mere casual concubinage ” (r), and 
the treatment must be such as to amount to acknowledgment 
of legitimacy (*•). 


[(a) A child iH burn tu a Mahomedan of a woman who had resided in his female 
apartments for a period of 7 years prior to the birth of the child. It is proved that the 
cohabitation was a coniimial one and not merely “ casual,” and that it was between a 
man and a woman cohabiting together as man and. wife and having that repute before 
the c^mceptton commenced. It is also proved that the child was born under his roof, and 
continued to be ^maintained in his house without any steps being taken on his port or of 
any one else to repudiate its title to legitimacy as his offspring. These facts are suffi¬ 
cient to raise a presumption of marriage and acknowledgment: Khajah Hidayat v. 
Bai Jan (1844) 3 M. 1, A. 295. 


(fi) Muhammad AUahilad v. Mukammad Ismail 
(1888) 10 All. 280, 330; Musst Hebe- 
FasUatunnessa v. Musst Sibee Kamarune 
nessa (1906) 0 C. W. N. 362. 

(p) lb. 

(ff) Saiiuad WaliuUa v. Miran Saheb (1864) 2 
B H C 286 

(r) Mahomsd BauJeer v. Shurfoon Nissa (1800) 

8 H.l.A. lae. 66. 

(f) Khajah Hidayat v. Rai Jan Khanum (1844) 
8 H.I.A. 266 ; Ashrufood Dwlah v. Ilydet 


Uoasem Khan (1806) 11 M. 1. A. 94; 
MidMmmad Azmat v. LaUi. Begum (1881) 
8 Cal. 422, 6 I. A. 8 ; Sadakat Uosssin v. 
Mahomed Yusuf (1883) 10 Cal. 668, 11 
1. A. 31; Abdvl liazak v. Aga Mahomed 
Jaffer (1893) 21 (3al. 666 ; 21 I. A. *6; 
MasU-un-nissa v. Pathani (1004) 20 Aff. 
206; Musst Bibee Fazdatunnessa v. 
Musst Bibee Kamarunnessa (1005) 0 C. 
W.N. 362. 
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Note. — In Mahomed Banker v. Skurfoon Niaea (1860) 8 M. I. A. 136, there WM 
abundant evidence of continued cohabitation between the father and the mother o^ 
the claimant. But there was no proof in that case of treatment tantamount to acknow* 
ledfi;ment as in the above illustration, and the claimant was therefore adjudged to b^ 
illegitimate. 

(b) A child is b(»rn to a Mahomedau of a woman who had been in his service for 
some time before the birth of the child. It is alleged that the man entered into a muta 
marriage (s. 206B) with the woman, but, the date of the marriage is not found. The 
evidence shows that pregnancy commene.ed before the woman had the acknowledged 
status of a muta wife. It doe.s not appear w'hen the intercourse began which led to the 
lurth, nor what the nature of it was, whether casual or of a permanent character. It is 
proved that there was no expres-s acknowledgment, and it apjicars from the evidence 
that the treatment of the child was eqinnocal, he being sometimes treated as a son and at 
others not. These facts are not sufficient to raise a presumption of marriage and 
acknowledgment ; Aehrufnod Doirln/i v. Hydn Haawin (1866) 11 M. I. A. 94.] 

249. Conditions of a valid acknowledgment. -In order that 
an acknowledgment may be effective, it is necessary that the 
following conditions should concur : — 

(1) the acknowledgment must be not merely of sonship, 

but of legitimate sonship (t) ; 

(2) the acknowledgment must not be impossible upon the 

face of it (^^), that is, it must not be made when 
the ages are such that it is impossible in nature 
for the acknowledger to be the father of the 
acknowledgee, or when the mother spoken to in an 
acknowledgment being the wife of another man (v), 
or within prohibited degrees of the acknowledger {w) 
or a prostitute {x), it would be apparent that 
the issue would be the issue of adultery, incest or 
fornication; ^ 

(3) the acknowledgee must not be known to be the 

child of another man ; 

(4) the acknowledgee must confirm the acknowledg¬ 

ment, but such confirmation is not necessary when 
he is an infant. 


Hed., 430 ;3ai]lie, 406. 

Burden of proof .—As marritige among 
any ceremonial, direct proof of marriage is 
is not available, indirect proof may suffice. 

(0 6aUbur Rahman v. Attaf AH (1921) 48 I. A. 
114,120, 60 1. C. 837. 

(ii) C1921) 48 I.A. 114,120-121, 60 I. C. 837. 

(v) l/iagat AH v. Keuim-un-NUsa (1893) 15 All 
Mardtniaheb v. ItajaJceahdt (1900) 


Mahomedans may be constituted without 
not always available. Where direct proof 
Now one of the ways of indirect proof is 

34 Boin. Ill, 4 I. C. 254. 

(w) Aizunni$m v. Karim-un-HUm (1895) 23 CsL 
130. 

(r) Dhan Bibi v. Lalan Bibi (1900) 27 (^l. 801. 
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by an acknowledgment of legitimacy in favour of a son. This acknowledgment must be 
not merely of sonship, but of legitimate sonship. Further, it must not be impossible 
upon the face of it as stated in the present section. If these conditions are satisfied, the 
acknowledgment gives rise to a presumption that there was a marriage between the parents. 
The presumption, however, being one of fact^ and not^tirts ei dejure, it may be rebutted 
^y positive proof that there was m marriage between the parents. If it is not rebutted, 
the marriage will lie hold proved and (he legitimacy of the aeknowledgee will be held to 
be established (y). 

Prasumptiov of legitimacy.— A child whose illegitimacy is proved beyond doubt, by 
reason of the marriage, of its parents being either disproved or found to be unlawful, 
cannot be legitimatized by acknowledgment. .Acknowledgment has only the effect of 
legitimation whether either the fact of the marriage or its exact time with reference to 
the legitimacy of the child’s birth is a maiter of u/ircrla>nty. An acknowledgment, in 
other words, is of no aA tiil, if it be proved that there was mo marriage between the parents 
of the aeknowledgee, or that if there was a marriage it was unlawful. The rule is limited 
to cases of uucertatnly of legitimate descent and proceeds entirely upon an aesumptimi 
of legiittnary and tin; establishment of such legitimacy by the forei; of the acknowledg¬ 
ment (:). “ No statement made by rme man that anolhtr proved to be tllegUimate is his 

son can make that other legitimati', but u-hvre no proof oftluit kind has been given, such 
astaUmient or acknowleilgment is substantive evidence that the person so acknowledged 
is the legitimate son o^ tlie jieisoii who makes the statement, provided his legitimacy is 
wissible ” («) |s. 

The aeknowJedgmciil musi be not meicly of sonship, Imt of legitimate sonship 
The latter, lioweier, miiy be iiresiimed for tlie former, for wiien a man acknowledges 
another 1 oIh‘ his son, that /n iiiia Jiinr means his legitimate son (b). But this presumption 
may Ik* rebutted by jiroi mg facts showing that the acknowledgment of sonship was not 
1011*11(11*11 to have the scMoiis effect of coiiferniig the suitus of legitimacy on that other (c). 
Statements made bv a member ot a .M.ihomed.in family, r.g., the widow of the alleged 
father, that a jx-ison i.s a son oi an heir, me evidence of family rejmte of legitimacy (d). 

250. Right of inheritance. -If an acknowledgment is of 
legitimate sonshiji, and tliat relationship is possible in fact and 
law [s. 249J, it raises a presumption of marriage between the 
acknowledgor and the mother of the aeknowledgee and, unless 
rebutted, gives the aeknowledgee the right of inheritance to the 
acknowle(j;or as his legitimate child (c), and a similar right 
to the mother also of the aeknoAvledgee as the lawful wife of the 
acknowledgor (/). 

(y) aillil) 4« T. A 114, 12()-lgl. <10 I « H:t7. 

U) Muhammad Allahdnd v. Muhammad Ismail 
(1888) 10 All 2811, 3:57 

la) Sadik Uioavm v. llashim Ali (1016) 4:1 I A. 

212, 234, 38 All. 6*27. 661. :16 1 V 104. 

HaMiif Jiilhman y. Altaf Ah (1921) 48 1 A. 

114, 23 Horn, h II 6:56, 60 I. I’ 837 . 
hsmanmii/a v. Valh Mahomed (1916) 40 
lloin. 28, 33, 30 1 C 904 ; fliralam v. 

Mubarak (1920) 1 Lah. *229, 56 1. 923. 

(5) Fituelun B^e v. Onidah Brbee (1858) 10 
W.Il. 469, apprd. In 4.3 I A , 212, 232, 38 
All, 627, 659, :16 I. C. 104, supra. 

(e) Abdool Barak v. Aga Mahomed (1893) 21 I.A. 

56. 70, 21 Cal. 666, 670. 

id) 43 I.A 212, 234-236, 39 All. 627, 661, 36 I. C. 

104. 


(r) Huhdmr Rahman v. ABuf Ah (1921) 48 I. A. 
114, 60 J.C. 837 ; Muhammad Ainuti v. 
lAiUa Begum (1881) 8 Cal. 422, 9 I A. 8; 
Sadatat llassein v. Mahomed Yusuf (1883) 
lOf'al 663,11 I.A. 31. 

If) Khajah Hidaifot v Bai Jan (1844) 3 M.T.A. 
295. 318; Wise v. Sabdulonissa (1869) 
11 M. 1. A. 17, 193 ; Naieah Malka Jehan 
V. Muhammad (1873) Sup. Vol. I.A. 192); 
Khajooronissa v. Bomshan Jehan <1876) 
2 Cal 184, 190, 3 I. A. 291; Mahatala 
V. tialeemoozooman (1881) 10 C.L.R. 293; 
IvMmbandi v. MiUsadth (1918) 45 I. A. 
73,82,46 Ca!.878,890,47lC.513;HttW»Mr 
Rahman v. Atlaf Ah (1921) 48 I. A, 114. 
60 I. C. 837. • 
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The acknowledged child may be either a son or a 
daughter (g). ‘ . 

Clear and reliable evidence that a Mahnmedan has acknowledged children as his 
legitimate issue raises a presumption of a valid marriage between him and the children’s 
mother (&). 0 

251* Acknowledgment of legitimacy irrevocable.—Once an 
acknowle(%ment of paternity is made, it cannot be revoked 
either by the acknowledgor or persons claiming through 
him (?). 


252. Adoption not recognised.—The Mahomedan law 
does not recognize adoption as a mode of filiation {j). 

Even a Hindu converted to Mahoiuedaiiism cannot adopt {k). 


(i;) Oomiti BrW v. Si/ifl Mhah Jonah tlSCO) ."> 
W.K. 132. 

Ih) Imambandt v. Jlut^adJi (1918) 45 I A. 73, 
81-82, 45 Cal 878. 889. 8H0, 47 I « 513 
(i) ±ghrafooi Dottiah v. Uyder Ho$tein (18811) 
11 M. I. A 94; MiiAammad AUha>iad v 
Muhammad InmaU (l'*88) 10 All 28(1, :U7 


(j) Miiiinihmatl AUahdad v Miilainimad Innunl 
(1888) 10 .\ll 289, :140 . Mithamtniul I’tnar 
\ Muhammad \ia:-iid-Din (1912) 39 ('ill. 
418 ;)9 I A 1'), l,i I (’ .(44 
(i) Bui Marhhhai \ Hni llirltai (1911) ‘.Jj Horn 
204, 10 1 C 810 



CHAPTER XV. 

Guardianship of person and property. 


253. Age of majority* —In this Chapter, “ minor ” means a 
person who shall not have completed the age of eighteen years. 


See Indian Majority Act IX of 1875, s. 3, and the Guardians and Wards Act VIII 
of 1890, 8. 4, cl. (i). 

A<jf of majortly acMniing to Musmlman law .—According to the Islamic law, the 
minority of a male or female terminates when he or she attains puberty. Among the 
Hanafis and the Shiahs, puberty is presumed on the completion of the fifteenth year. 
Under the Mussalman law, every individual upon attaining puberty may enter into legal 
transnction.s of every kind affecting Ins or her property or his or her status, e.g., 
marriage and divorce 1.4mir Ah, Vol. II, ;{rd ed., pp. 581, 584]. 

254. Power of the Court to make order as to guardianship.— 

When the Court- is satisfied that it is for the welfare of a 
minor that an order should be made (1) appointing a guard¬ 
ian of his person or property, or both, or (2) declaring a 
person to be such guardian, the Court may make an order 
accordingly. 

Guardian and Wards Act, s. 7. 

255. Matters to be considered by the Court in appointing 

guardian- — (1) In appointing or declaring the guardian of 
a minor, the Court should, subject to the provisions of this 
section, bo guided by what, consistently with the law to which 
the minor is si^ject, appear in the circumstances to be for 
the welfare of the minor. 

(2) In considering what will be for the welfare of the 
minor, thfe Court should have regard to the age and sex of 
the minor, the character and capacity of the proposed guardian 
and his nearness of kin to the minor, the wishes, if any, of 
a deceased parent, and any existing or previous relations of 
the proposed guardian with the minor or his property. 

(3) If the minor is old enough to form an intelligent 
preference, the Court may consider that preference. 
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* 

OnardianMnd Wards Act, s. 17. The italicized words show that if a whose 

person o; property or both a guardian is to be appointed or declared by the Court is a 
Mahomed^,' the Court is to have regard to the rules of Mahomedan law otdijeet, however, 
to the propfeioas of aub-eectiom (2) and (3). Wo now proceed to enumerate the rules of 
Mahomedan law relating to (1) the guardianship of the person of a minor, and (2) the 
guardianship of his property. 

> / Guardiam of the Person of a Minor. 

256, Right of mother to custody of infant children.— -The 
motlier is entitled to the custody (hizanat) of her male child 
until he has completed the age of seven years, and of her 
female child until she has attained puberty, and the right 
is not lost though she may have been divorced by her 
husband (1). 

Had., 138; Bailiie, 435. 

The mother is not entitled to the custody of her infant child if she is wicked or un¬ 
worthy to be trusted as where she is a prufc.ssional singer or mourner or where she has 
committed a theft: Baillic, 435. See also s. 258. 

Shiah law. —Sections 255 to 260 contain the rules of the Sunni law os fo the guanlian 
ship of 1 he person of a minor. There is a substantial difference m this respect, between 
the Sunni and the Shiah law. Under the Shiah law, the mother is entitled to the custody 
of her male child during the whole time of suckling (that is. two years), and of her 
female child until she has completed the age of seven years. But if the mother 
dies before the children attain the aforesaid age. the father becomes entitU'd to their 
custody {m). After the child attains the aforesaid age, the father has the right to the 
custody of the child (n). But if the father be then dead, or if ho dies thereafter while 
the children are still minors, the custody belongs to the mother. On the death of 
both parents, the father’s father i.s entitled to the lu.stody of the child. It is doubtful 
to whom the custody belongs in the absence of the father's father: Bailiie, Part II, 95. 

257. Right of female relatives in default of mother.— 

Faibng mother, the right of custody of a l)oy under the age 
of seven years, and of a girl that has not attained* puberty, 
devolves upon the following female relatives in the order 
enumerated below: — 

(1) mother’s mother, how high soever ; 

(2) father’s mother, how high soever; 

(3) full sister; 

(4) uterine sister; 

(5) [consanguine sister]; 

(l) BdHUe. 435: Zorabibi v. Abdul Razak (1910) (m) Habm-un-Num v. Saadat (1014) 36 All. 406, 

12 Bom. L. B. 801. 8 I. C. 618 , Kmperor 24 1. C. 632. 

V. Aythubai (lOOi) 6 Bom. L. B. 036. n) Tjardli v. Mahomed (1887) 14 Cat. 616 
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(^) iEull sister’s daughter ; 

(7) uterine sister’s daughter; , * 

^ (8) [consanguine sister’s daughter]; V * 

(9) maternal aunts, in like order as sisters ; and 

(10) paternal aunts, also in like order as sisters. 

Hed., 138; Baillio, 435-430. Neither the cortsanguine sister (No. 6) nor her daughter 
No. 8) is expressly mentioned either m the Hedya or the Fatwa Aiumgiri; it almost 
seems as if the omission is accidental, for paiernal aunt^ arc expressly mentioned. 

258. Females^ when disqualified for custody.— A female 
(including a mother) otherwise entitled to the custody of a child 
loses the right of custody — 

(1) if she marries a person not related to the child 
within the prohibited degrees (ss. 201-202) : but 
the right revives on dissolution of the marriage 
by death or divorce ; 

(2) if she is “ wicked,’’ as where she is prostitute (o), 
or is a professional singer, or has committed theft or 
other criminal offence, or if she is otherwise “ un¬ 
worthy to be trusted.” 

Hcd , 138-13D; Bailiie, 43.'i-43(>; Fuseiphuti v. Kajo (1884) 10 Cal. 15; Bhoocha v. 
Elnht Bnx (1885) 11 Cal. .■)74. 

The rea.s(iu of the nde m el. (1) i.s that if a woman marric.'j a man not closely related 
to the child, the child may not be treated kindly It is otherwise, however, where the 
raothei, for instance, marries her child’s paternal uncle or the maternal grandmother 
marries the paternal grandfather, because theses men, being as parents, it is to be expect¬ 
ed that they will treat the child kindly [Hed , 138], 

A iHMtfUiy .—Apostasy is stated in the Fatwa Aiumgiri as a ground of disqualification. 
The reason given is that a woman who relinquishes the Moslem faith would bo kept in 
prison till slie returned to the Mahoraodan faith [Bailhe, 435J. But this reason cannot 
apply in British India; hence it would seem apostasy is no disqualification in British 
India [Bailiie, 435, f. n. (3)]. Hce also Act 21 of 1850, and the notes of s. 208. 

259. Sight of male paternal relatives. —In default of ail the 
female relatives mentioned above, the right of custody passes 
to the following persons in the order enumerated below:— 

(1) the father; 

(2) father’s father, how high soever ; 

(o) Abati V. Dvme (1878) I All. S98. 
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• *. ' (3) full brother; 

(4) consanguine brother; 

(5) full brother’s son ; 

# 

(6) consanguine brother’s son ; 

(7) full paternal uncle ; 

(8) consanguine paternal uncle ; 

(9) full paternal uncle’s son ; 

(10) consanguine paternal uncle’s son • 

provided that no male is entitled to the custody of an 
unmarried girl, unless he stands within the prohibited 
degrees of relationship to her (ss. 201-202). 

If there be none of these, it is for the Court to appoint 
a guardian. 

Ued., 138, 139 ; BaiUie, 437. It follows from the proviso to the section that though 
a b<yy may be given in the custody of his paternal uncle’s son, a girl should not be entrusted 
to him, for he is not withm the prohibited degree [Baillie, 437]. 

259A. Custody of married minor- —The mother of a girt 
who is married, but has not attained puberty, is entitled to the 
cutody of the girl as against the husband of the girl (p). 

See Guardians and Wards Act, 1890, s. 19, which is to be read with s. 17 of that 
Act. See s. 255 above. 


260. Custody of boy oyer seven and of girl who has attained 
puberty »—The father is entitled to the custody of a boy when 
he has completed the age of seven years, and of a girl when 
she has attained puberty. Failing father, the right of custody 
devolves upon the paternal relatives in the order and subject 
to the proviso mentioned in s. 259. 


Hed., 129; Baillie, 438; Idu v. Amtram (1886) 8 All. 322. 


According to the Mussalman law, the father’s right of^custody ceasAs on the boy or 
girl’s attaining the age of puberty, that is on the completion of the fifteenth year [see 
notes to 8. 253]. But it has been held that though under the Mahomedan law the father 
is not entitled to the custody of the person of his son after he has completed his fifteentb 
year, the effect of the Indian Majority Act, 1876, by which minority is continued until 
completion of the eighteenth year, is to extend the right of the father to the custody of 
,the boy’s person until completion of the eighteenth year’(g). 


(»lr^ur Kadir v. ZuUaha BtH (1885) 11 Cal. 
649; Morban v. Knig^Emperor (1904) 32 
Cal. 444. 


(j) MohideetA Jbrtthim\. Mahomed 76ra/<im (1016)/ 
39 Mad. 608, 613, 33 I. C. 894. 
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261, Custody of illegitimate children, —The custody of 
illegitimate children belongs to the mother and her relationK 
l^MdCfiaghten, 298.] 

^ Gmrdiam of the Property of a Minor. 

262. Legal guardians of property. —The following persons 
are entitled in the order mentioned below to be guardians of 
the property of a minor : 

(1) the father; 

(2) the executor appointed by the father’s will; 

(3) the father’s father ; 

(4) the executor appointed by the will of the father’s 

father. 

Hnillu', G89; Maauirjhh n, G2, 304. The four guardiaiw mentioned in thia section 
are hereinafter called hrfal gunnhatut. It will be seen from what has been stated above 
th.it the only rclalions who arc entitled to lie the legal guardians of the property of a 
minor arc (I) the father, and (2) the fathi'r's father. No other relaiion js entitled to 
•the guardianship of the property of a minor as of right, not even the mother, brother or 
uncle. But the father or the paternal grandfather of the minor may appoint any one of 
ihew^ as his executrix or executor, in which case they become legal guurdians and have 
all (he powers of a legal guardian a.s dehned in ss. 2(53 and 267. The Court also may 
a}>point any one of them as guardian of the property of a minor, in which case they have 
• all the jiowers of a guardian appoinlod by the Oiiirt as .stated in sa. 264 and 267A. 

• 

Note that the only persons who may appoint a guardian of the property of a minor 
hy trill are his father and his father's father. Even the mother has no power to appoint 
by will a guardian of the })roperty of her minor children. A mother’s executor is not a 
'legal guardian, nor is a brother's executor nor an uncle's executor. In fact no executor 
except the father’s executor or the father's father’s executor can be a legal guardian of 
the property of a minor: Macnaghteu, 304. As to the powers of a legal guardian, see 
Hs. 263 and 267. 

t 

262A. Guardian of property appointed by the Court.— In 

default of the legal guardians mentioned in s. 262, the duty 
of appointing a guardian for the protection and preservation 
of the minor’s property devolves on the Court. The appoint¬ 
ment of guardians of property is now governed by the pro¬ 
visions of the Guardians and Wards Act, 1890. 

Baillie, 689; Imamhandi v, Mutaaddi (1918) 45 I. A. 73, 84, 45 Cal. 878, 893, 47 
I. C. 513; Guardians and Ward.s Act, 1890, s. 17. 

The Court should, in appointing a guardian of the property of a minor, be guided by 
-what appears in the circumstances to be for the welfare of the minor. Thus in one^case 
ithe mother of a minor was appointed guardian of the property in preference to the 
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: -micle ^r), <!rhe'‘i&ot that the mother is a purdanaahin lady is no objection to- 

hppdbtment as'gnudian.of' her son’s property (s). 

; * ’ . 262fi. , Dc facto guardian* — de facto guardian is a person 
. who has charge of the person or property of a minor without 
peing his lawful guardian, that is, without being a legal guard-' 
ian as defined in s. 262 or a guardian appointed by the Court 
ae stated in s. 262 A (t). 

The expression “ de facto guardian ” is used in contradistinction to “ de jure 
guardian.” As to the powers of a dc facto guardian, see ss. 2Go and 267B below. 

263. Sale of immoveable property by legal guardian.— 

A legal guardian of the property of a minor has no power to 
sell the immoveable property of the minor except in the follow¬ 
ing cases, namely, (1) where he can obtain double its value ; 
(2) where the minor has no other property and the sale is 
absolutely necessary for his maintenance ; (3) where there are 
debts of the deceased, and no other means of paying tliem; 
(4) where there are legacies to be paid, and no other means of 
paying them : (5) where the expenses exceed the income of the 
property; (6) where the property is falling If) decay : and 
(7) when the property has been usurped, and the guardian lias 
reason to fear that there is no chance of fair restitution. 


Baillic, KS7-l>88; Marnutfhtm, ]j, 04. s. 14, jip. :1U0, Iiiiriiiihinidi w Miilwdfli 
^1918) 45 I. A. 73, 91 ; Hurbtti v, tinuji. 20 Bom. 110. 121 ; Knh Jhill v. .\Mn( Ah (1888) 
16 Cal. 627, 16 I. A. 90; TKoHoh \. Kmihauiinnl ( 1910 ) ;J 4 Mad s I ('. 109.'!. 

The prohibition against alienation referred to m tins .section afiplici to immove¬ 
able property to which the tumor has an iindisjmted title. It doe.s not apply tvhere the 
minor’s title to the property is dtsputed Thus where the father of a minor .sold a portion 
of the immoveable pro|>erty inherited by the minor from hi.s mother l/u title to which 
IPOS in dispute, and the sale was made pursuant to a eompromi.se whieli put an end to 
pending litigation, the sale was held to Ije binding on the minor as being oiif/or the minor's 
benefit («). As to the power of a legal guardian to di.spose of the inorruble jiroperty of 
his ward, seea. 267 below. 


264. Alienation of immoveable property by guardian appointed 
by the Court. —A person who is appointed guardian of the 
property of a minor under the Guardians and, Wards Act, 
1890, has no power, without the previous permission of the 
Court, to mortgage or charge, or transfer by sale, gift, exchange,, 
or otherwise, any part of the immoveable jyroperty of his ward,. 


(r) AUm-uUa/i \ .Abndi (1906) 20 All. 10. 

(*]?' dniteatUi v. GajoAhar (1911) 38 Cal. 783, 785, 
r 10 I. C. 334» 

ft) 7wiai»i6un//i V. (1918) 45 I. A. 73,92, 


45 Cal. 878. 903, 47 I. C. .'>13, 

(u) Jiah hut V. Abdul All (1888) 10 1. A. DO, 10- 
<;al 027. 
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or to lease any part of the property for a t^nn exceeding fiv^ 
years, or for any term extending more.-than one year .beyond 
the date on which the ward will cease to be a minor.- .A< 
disposal of immoveable property by a guardian in contravention; 

' of the foregoing provisions is voidable at the instance of the 
minor or any other person affected thereby [Guardians and 
Wards Act, 1890, ss. 29, 30]. 

As ti> the disposal of moveable j)roperty by a guardian appointed by the Court, 
see s. 207 A below. ‘ ■ 

265, Alienation of immoveable property by a de facto 
guardian, —A de facto guardian has no power to transfer to- 
another any right or interest in the immoveable property of 
the minor wliich the transferee can enforce against the minor; 
nor can such transferee, if let into possession of the property 
under such unauthorized transfer, resist an action in eject¬ 
ment on behalf of the minor as a trespasser (v). 

[(a) .1 dies lra\ini- a widow and a minor son. The widow sells to Ji the share of 

herself anil ol lier minor son in an immoveable property inherited by them from A. The 
sale IS void to liii' extent of llie minor's interest in the projicrtv : Imumbandi v. Mulsaddi 
(19IS) 4.‘» 1. A. T!f, 4.'i Cal. S7S, 47 I C. 513 ; Muliaiumad Slwji v. Msl. Kalsutn, Hi (1923) 

4 Uh. 4(17, 79 1 C. 209. (’24) A. L. 2J0. 

(b) .4 inott^ages his immoveable projiertv to li. A dies leaving 4 grandsons one of 

whom IS a minor. B\ lii.s will .4 bequeaths the said property to his 4 grandsons in equal 
shares subject to the jiaynieiit of the mortgage debt. The three major grandsons on 
their own Is-half, and one of them purporting to act also as guardian of the minor, sell the 
pro]K*rly iin ludiiig the minoi s share to B m consideration of the discharge by B of the 
mortgage debt, and put B lu jtossession as jmrehaser On attaining majority, the minor 
Sues B to redeem the mortgage to the extent of one-fourth of the property, that being 
Ins share The sale is not binding on the minor, and he is entitled to redeem his share 
of the property : Mala Ihn \. Ahtwid Ah (1912) 34 All. 213, 39 I. A. 49, 13 I. C. 976.] 

Where i peison, who is neither a legal guardian (s. 262) nor a guardian appointed 
hy the Court (s. 2<)2 A), assumes to deal with the property- of a minor as though he was a 
guardian, he is ealled a dc facto guardian. Thus neither a mother, nor a brother, nor a 
sister, nor an unele is a legal guardian of a minor’s property, and if he or she transfers 
the minor s tmmoreahk property, the transfer, lieing one made by a de facto guardian, is 
absolutely vo^d, even though it may have been made to pay off the debts of the deceased (tc). 
It was so held by their Lordships of the l*nvy Council in Imambandi v. Mvtsaddi (x). 
Prior to that decision t here was a conflict of opinion among the different High Courts 
as to the legal effect of such a transaction, it being held m some cases that it was absolutely' 
void, and in others that it was valid if it was for the benefit of the minor. The principle 


(r) Imambandi v. Afutaaddi (1918) 45 1.A.73, 45 
Cal. 878, 47 J C 613 ; Mata J)tn v Ahmad 
Ah (1912) 89 I. A. 49, 34 AU. 213,13 1. C. 
970. 8ee also Momvi Abu Mahomed v. 
Amlal Kanm (1888) 15 1. A. 220 [sale by 


mother—elapse of time —aoquieaance]. 

(U') (1912) 39 I.A. 49, 34 All. 213, 13 1. C. 976, 
gu^a. ^ 

(*) (1918) 46 I. A. 73, 45 Cal. 878, 47 I. (?. 613. 
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-of the Privy Council deoisiqfi has been extended to oases of agreements by a de facto 
^ardian to refer to arbitration disputes relating to immoveable property belonging to 
a minor, and such agreements have been held to be void (y). As to the power of a de 
factd guardian to dispose of the moveable property of a minor in his charge, see a. 267 B 
below. 


266* Agreement by guardian for purchase of immoveable pro¬ 
perty for his ward,— Neither the guardian of a minor 
nor the manager of his estate is competent to bind the minor 
or his estate by a contract for the purcJtase of immoveable 
property. 

the manager of the estate of a minor, li, agrees to purchase certain immoveable 
property on B'b behalf from C. The agreement is raid, and neither B nor C can sue for 
specific performance of the contract : Mir Hanrarjan v, Fakhniddin (IJM2) 39 Cal. 232, 
39 I. A. 1, 13 I. C. 331. Note that an agreement for purchase is not binding on the minor 
in any roaf.] 

267. Power of legal guardian to dispose of moveable property. 

—A legal guardian of the property of a minor (s. 2()2) has power 
to sell or pledge the goods and chattels of the minor for the 
minor’s imperative necessities, such as food, clothing or 
nursing ( 2 ). 

267A. Power of guardian appointed by the Court to dispose of 
moveable property. —A guardian of the property of a minor 
appointed by the Court (s. 262A) is l)ound to tleal with move¬ 
able property belonging to the minor as carefully as a man of 
ordinary prudence would deal with it if it were his own[(ruardians 
And Wards Act, 1890, s. 27]. 

267B. Power of de facto guardian to dispose of moveable 
property. —^A de /octo guardian has the same power to sell and 
pledge the goods and chattels of a minor in his charge as a legal 
guardian of his property (a). ^ 

Guardians a^id Wards Act. 

268. Applicability of the Guardians and Wards Act.—All 

applications for the appointment or declaration of a guardian 
of the person or property or both of a Mahomedan minor 
must now be made under the Guardians and Wards Act, 1890, 
and the duties, rights, and liabilities of guardians appointed or 
-declared under that Act, are governed by the provisions of that 
Act. 

Jv) MohnuMvn v. Ahmed (1920) 47 Cal. 713, D7 1. 43 ('«!. H78, 895-896, 47 I. C. 513. 

/). 945. (fl) (1918) 45 l.A. 73, 86-87, 45 Cal. 878, 896- 

■(e) Jmamtondi v. Midtaddi (1918) 46 1.A, 73, 86-87, 896, 47 I, C, 513, eupra. 
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CHAPTER XVI. 


Maintenance. 


26% Maintenance of children and grandchildren. -W A 

father is bound to maintain his minor sons. He is also 
bound to maintain his daughters until they are married. But 
he is not bound to maintain his ad'>dt sons unless they are 
disabled by infirmity or disease. The mere fact that the child¬ 
ren are in the custody of their mother during their infancy 
(s. 256) does not relieve the father from the obligation of main¬ 
taining them (b). But the father is not bound to maintain 
any of his children, if they have property of their own. 

(2) If the father is poor, and incapable of earning anything 
by his own labour, the mother, if she is rich, is bound to main¬ 
tain her children in like circumstances as the father. 


(.3) If the father is poor and infirm, and the mother is 
poor, the duty to maintain the children lies on the grandfather,, 
provided the grandfather is rich. 

Hod., 148; 11811110, 4r)9-4(12. A daughter when married passes to her husband’s 
family, and there is no obligation on the members of her natural family to maintain her 
after her marriage, not even if she is divoreed (c). 

270. Maintenance of parents. — (2) Children in easy 
circumstances are bound to maintain their poor parents, although 
the latter may be able to earn something for themselves. 

(2) A son, though in straitened circumstances, is bound to 
maintain his mother, if the mother, though not infirm, is poor. 

(d) A son who, though poor, is earning something, is 
bound to support his poor father who is earning nothing. 

Baillie, 465, 466 : Hed., 148. 

270A* Maintenance of grandparents* —^A person is bound to- 
maintain his paternal and maternal gmndfathers and grand¬ 
mothers if they are poor, but not otherwise, to the same extent 
as he is bound to maintain his poor father. 


Baillie, 466. 


(6) Emperor v. Ayshahai (1904) 6 Bom. L. B. 536 ; 
Mahomed Jueab v. Haji Adam (1913) 37 
Bom. 71, 15 I. C. 520 la Cutchi Memon 


case]. 

(e) Pakriehi v. Kurthacha 36 Mad]*385, 18. 

I. C, 236. 
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271* Maintoiancc of other rdatidns.—Persons who are 
not themselves poor are bound to maintain their poor relations 
within the prohibited degrees in proportion to the share which 
thev would inherit from them on their death. 

Baillie, 467. 

272. Stattrtory obligation of father to maintain his children.— 
If the father neglects or refuses to maintain his legitimate 
or illegitimate children who are unable to maintain themselves, 
he may be compelled, under the provisions of the Code of 
Criminal Procedure, to make a monthly allowance not exceed¬ 
ing fifty rupees for their maintenance. 

See Criminal Procedure f’ode, m. 4SS. If the children are illc'i'itiinate, the refusal 
of the mother to surrender them to the father is no ground for refusing inamtenanee («f). 

273. Maintenance of wives.—See ss. 213 to 215 above. 

(d) Kamjadan v Kayni lieeran (IS«5) 19 Mail 401* 
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Acts (Regulations)— 

Administrator General’s Act (3 of 1913), 
27. 

Ajmer-Morwara Refrulation (3 of 1877), 

«. 

IleriKal Act (12 of 1SS7), 4. 

Bombay KcRulatum (4 of 1827), .5, 
Bombay Ilcgulation (S of 1827), 2(». 
Burmah Laws Act (13 of 1898), 7. 

Gcntral l*rovinc(>s Laws Ait (20 of 187.)), 
7. 

Cliaritablc Endowmcnt.s Act (Hof 1890), 

iril. 

Civil IVoccdiirc Code (.) of 1908), 1,51. 
Contract Act (!) of 1872), 4. 

Ciiti'hi Memons Act (4H of 1920). 9. 
Indian Siicccsmoii Act (39 of 192-)), 15, 
H>, 2‘>, LIH, 27. 
executors, powers of, 106. 
probate not accessary. 105. 

Madras Civil (lourt.s Act (3 of 1873). .5. 
Mussulman \\ akf Validating Act (6 of 
1913), 142. 

N. W. Frontier Regulation (7 of 1901), <!. 
Official Trustees Act (2 of 1913), 151, 
Oudh Laws Act (IS of 1876), 7, 1.52. 

Trobatc anil Administration Act (.5 of 
1881), 1.5. 

Punjab Laws Act (4 of 1872), 6, 152. 
Religious Endowincnt.s Act (20 of 1863), 

151. I 

Succession Certificate A<.-t (7 of 1889), 26. 
Usury Laws Repeal Act (28 of 1855), 4. 

Abu Hanifa, 

founder of l^nafi school, 13. 

Abu Yusuf, * 

disciple of Abu Hanifa, 14. 

Acknowledgad kinsman, 

when inherits, 75. 

Acknowledgment, 

by legitimation, 199. 
conditions of valid, 200 
effect of valid, 201. 


Administration suit, 

by an heir, 17. 

Administrator, 

vesting of estate in, 16. 
suits against, 21, 

Adoption, 

not recognised in Mahomcilan Law, 21)2. 

Agreement, 

enabling wife to leave husband, 180. 
for future separation, invalid, 193. 
tahik by, 191. 

Alienation of share, 

b}' heir, before distribution of estate, 
17 - 20 . 

Apostasy, 

and dissolution of marriage, 193. 
and guardianship for marriage, 177. 
and guardianship of person, 205. 
and inhcTitance. 32. 

Aunt, 

paternal, i.s D.K. of 4th class, .53. 
matcnial, is D.K. of 4th class, 63. 

Bastard, 

right of, lo inherit, 7,5. 

Bt-quest, 
alternative, 104. 
for pious purposes, 103, 129. 
to heirs, 100. 

to heirs and strangers, 103. 
to unborn persons, 104. 
revocation of, 104. 
of remainder, 102. 
in excess of one-third, 102. 
consent of insolvent heir, 101. 

See Jjogacy. 

Birthright, 

not recognised in Mahomedan law, 28. 
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Boraha, 

of Goserat, law govemiiig, 9. 
of Bombay, are Shiahs, 10. 

Brother, 

ooasanguine, is a residuary, 40A. 

„ soQ of, is a residuary, 4UA. 

„ daughter of, is D.K. of 
3rd class, 52. 
full, is a residuary, 40 \. 
full, son of, is a residuary, 40A. 
daughter of, is distant kindred of third 
class, 52. 

uterine, is a sharer, 34A. 
uterine, children of, are D.K., 62. 

Conjugal rights, 

defence to suit for restitution of, 180. 
right to sue for restitution of, 175. 

Conversion to Mahomedanism, 

effect of, on marital rights, 8. 

Converts, 

well known sects of, 8, 9. 

Costs, 

of wife, in a .suit for <livorce, 195. 

Creditor, 

suit by, against estate, 21. 

Custom, 

of prostitution, not recognised, 6. 

* of succession, when enforced, 5. 

Cutchi Memo ns, 

succession among, govomed by Hindu 
law, 8. 

testamentary power of, 9. 
of Bombay, arc Sunnis, 11. 

Cutchi Memons Act, 9. 

Cypres, 

doctrine of, 135. 

Daughter, 

when a sharer, 34A. 
when a residuary, 40A. 

Children of, are d^ant kindred of first 
class, 52. 

Deathaiilness, 

a<iknowledgment of debt in, 108. 
gif^made in, 107. 
what is, 107. 


Debt, 

effect of acknowledgment of, daring 
death-illness, lOg. 
liability of heirs for, 20. 
payment of, ly heirs, 25. 
recovery of, diie to deceased, 25. 

Distant kindred, 

defines, 51. 

four classes of, 52. 

See Inheritance. 

Divorce, 

different kinds of, 188. 

khula, 193 
mubarat, 193. 
tcUak, 188-189. 

effect of, on the married parties, 195-197. 
in case of marriages in Kngiand, 192. 
ground for, apostasy, 193. 
separation in case <>f disagreement, con¬ 
tract for, 193. 

wife's suit for divorce, for, 194. 
wife, stipulation by, for divorce, 194. 

Dower, 

amount of, 181. 

I “ defem*d,” 183. 

I defined, 181. 

' ih merely a debt, 184. 

iimitatu>n, period of, for recovering,. 

I 188. 

^ payable before legacies as a debt, 184. 
■‘prompt,” 183. 

“proper,” 182. 

I relinquishment of, 184. 

widow’s right to retain possession of hus¬ 
band’s property, 184, 18p. 

Eldest son, 

I rights of, under Shiah law, 98. 

i Endowments, 

law relating to administrati-n of, 151. 

I 

Escheat, 

to the Crown, 75. 

Estate (of a Mahomedan), 

debts due to, bow recoveiable, 25. 
devolution of, 15, 16. 
distribution of, 15. 

enactments relating to administration^ 
of, 27. 
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6«tate (of Mahomedan)— contd. 
how'adminiatered, 15. 

Toating of, in executor or administrator, 
16. 

Exocutor, 

legal guardian of minor’s property, 207. 
non-Mahomedan can be, 106. 

IKiwera of, 106. 
vesting of estate in, 16. 

False, 

grandfather defineil, :j4. 
grandfather is a distant kindred of 
second class, 52. 
grandmother defined, 34. 

,, is a distant kindred of 
second class, 52. 

Father, 
as a sharer, 34A. 
as a residuarj-, 40A, 43. 
uiuy mlierit both as sharer and residu¬ 
ary, 47-51. 

Father’s father, 

Nee True. 

Father’s mother, 

IS a sharer, 34A. 

Fosterage, 

is a ground for prohibiting marriage, 
171. 

Funeral expenses, 

payment of, is first charge upon the 
estate, 15. 

•Gift (Kiba), 

defined, 109. 

Ikhrery, how effected in caie of— 
actionable claims, 115. 
bailees, 116. 

imntoicable projierty. 114. 
incorporeal property, 115. 
minor children, 116. 
minors generally, 116. 

JFormal^es, necessary for a, 112. 
Kinds rf:— 
aroeat, 126. 
death-bed, 107, 108. 
gift depending on contingency, 119. 
gift infiUuro, 119. 
gift to two donees, 118. 
gift with a condition, 120. 
hiba-biUium, 123-126. 


Gift (Hiba) — contd. 
defined —conld 
Kinds of :—contd. 
hiba-ba-shart‘Ul-iwaz, 126. 
gift of rnushaa, 116. 
sadakah, 127. 

Marumakkatayam law, effect of, on 
donees of, 127. 

of what can, be made, 110, 111. 

revocation of, 121, 122. 

to whom can, be mode, 109. 

who can make a, 109. 

writing, whether necessary for a, 111. 

Girasias, 

law relating to, 9. 

Grandfather, 

A'ce False ; also True. 

Grandmother, 

See False ; also True. 

Guardians for marriage, 
apostasy of, 177. 
persons entitled to be, 177. 

Guardians of person and property, 
age of minority, 203. 
agreement for purcha.se on behalf of 
nunor, 210. 

alienation of immoveable property by 
guardian appointed by Court, 208. 
alienation of immoveable property by 
de facto guardian, 209. 
appointment of, by Court, 197, 201, 203, 
207. 

de facto guardian, 208. 

Guardian and Wards Act, how far aiiplies, 
2tt4, 210. 

illegitimate children, custody of, 207. 
married minor, custody of, 206. 
of por.son, 204-207. 
of property— 
legal, 207. 

appuiiitcd by Court, 207. 
de facto, 208. 

sale of immoveable property by legal 
guardian, 208. 
powers of— 

legal guardians of property, 208, 210. 
guardians of property appointed by 
the Court, 208, 210. 
de facto guardians, 209, 210. 

Halal Memons, 
law governing, 9. 
of Bombay, are Hunnis, 11. 
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Hanafl , • 

g6nei:al rale of intorpretaftioQ gf, ] 4. 
ol toKentaccc, 33-76. 

* t 

Helri, ' . ' *. 

alienatictft by, for paymout of debts, 25 
bequest to,' how far vahd, 100 102 
babdity of, for debts, 20 
right of, to alienate share before distri¬ 
bution, 17 

right of, to aheiiate share fur }>aynient 
of debts, 25 
suits against, 21 24 
tenants in common, IT 
administration suit 17 

List of heirs—Sunni Low 

aunt, full pat , is D R , 4th c I (s (> i), 
bb 

aunt, cons pat , is L) K 4th el 
(s i)3), bb 

aunt, ut pat , i-* D K , 4th <1 (s (n), 
b8 

aunt, full mat is D K 4tli cl 
(8 63), bS 

aunt, cons m it is J) K , 4th < 1 
(a. b3), 68 

aunt, ut mat is I) lv,4tlnl (s, 64), 
69 

aunt, children and grande liildri n e>f, 
are D K , 4th cl (s 65) TO 
brother (full) is a res , 40A 
brother s (full) son is i res 4(*4 
brother s (full) son s son is a res 
40A 

brother s (full) elaughter is UK, 
3 rd cl (s 61), 02 

brother s (full) son s daughter is U K , 
3rd rl (s 61), 62 

brothers (full) elaughter s children 
are U K , ird tl (s 61), 62 
brother (cems ) is a rc*s , 40A 
brother s (eons ) son is a res , 40A 
brother s (eons ) mm s son is a ns, 
40A 

brother s (eons ) elaughter ts U K , 
3rd cl (s 61), 62 

'brother s (cons ) sem s daughter is 
/ U K , 3rdcl (s 61), 62 


Hoirs— contd. 

List Of hoirs—•unnl low —cernte? 

brother’s (cons ) daughter’s child¬ 
ren are D. K , 3cd cl. (s 61), 63 
, daughter as a sharer, 34A 
daughter as a res , 40A 
daughU r s e hildren anel grand 
ehilch-^n are D K , 1st cl (s 57), 55 
father as a sharer, 34A 
father as a res , 40A, 4) 
father as Ixith sharer and res , 43, 46 
father s father as a sharer, 144 
fathe r & f ilhei as a res , 40A 
f itlie r s father as liotli sharer and res , 
4 () 

f ithe r s riiothe r is a share i, 31A 
fatlier >. brother see bclovi Uncle 
father s sister—see aboie 4unt 
liusliand is a sharer UA 
mot her is n shun r, 14 V 
Till tlior s fathe r is 1) K , 2nel < 1 Ot) 
mut he I s iu< the i is a sliai e i 114 
siste r IS i share i 14 4 
siste r ds re s 404 
s 11 IS d le s 404 
e 11 s h n IS i ICS 40 4 

^ II s el luglite I as v share r, 34A 
s >11 s cl iu_hte r is re s , 40A 
son s s< 11 s s m as les 40 \ 
s II s s >11 s el iiiglite r is i share i 14 ^ 
sf II s se n s el uiglile T as a re s 404 
sens eiau^^litei s ehildieii uie 1) K 
f 1st e 1 (s >T) >5 
iiiK It (fill* ]>il ) 18 res 40 4 
line le (eons pat ) is res , 40A 
uncle s (full pat ) Hun as res , 4UA 
unele s (e oiis pat) son as res , 40A 
une le s (full ])at ) daughter as D K , 
4fh el (s (e >), 70 

uncles (eetis pat) eldughtei as D. 
K 4th (I (s 65), Tf 

uncle (ut pit ) iH U K lof the 4th cl 
(s (>4), t>9 

uncle H (ut pat ) children arc U K , 
4 th e I (h 65), 7) 

line le (full mat) U K , 4th cl (s 64) 
68 

uncle (eons, mat) U K , 4th cl (s 
04), 69 
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flelrs—eon/if. 

IJ«t of hoiro—Bunni law—eon/iZ. 

* undo (ut. mat.) D. K., 4th cL (s. 64), 
69. 

unde’s (full mat.) children are D. K., 
4th d. (8. 65), 71. 

uncle’s (cons, mat.) children arc D. K., 
4th cl. (8. 65). 71. 

unde H (ut. mat.) children are D. K., 
4th d. (8. 65), 71. 

■wife is a sharer, ,•>4A. 

List of hoirs—Shiah Law 

aunt (88 89-90), 91 -94. 
aunt's children (s. 91), 94. 
brother (ss. 84-86), 86-87 ,(b. 96), 97. 
brother’s descendants (ss. 87-88), 
88-91. 

daughter, 8.3-85 (s. S3), 97-98 (a. 97). 
daughter's children (s. 83), 84. 
father (s. 83), 83. 
grandparents (ss. 85-88), 86-91. 
hmsliand («. 79), 80, (s. 94), 96. 
mother (s. 83), 83. (s. 95). 96. 
sister, 86-87 (ss. 84-86), 97-98 (s. 97). i 
sister's descendants. 88-90 (ss. 
87-88). 

son (s. 83), 84, (s. 98), 98. 
son's descendants, 84, (s. 83). 
uncle (8.S. 89-90), 91-94. 
uncle's children (s. 91), 94-95. 
wife, 80 (s. 79), 96, (s. 94), 98 (s. 99). 
illegitimate children, 98 (s. 100). 

Hiba, 

A'ec Gift. . 

f 

tfiba-ba-shart-ul-iwaz, 

dehned, 126. 

Hiba.bil-iwi^, 

defined, iSjp. 

ffomietde, ^ 

as a bar to succession, 32. 

Husband, 

is a sharer, 34A. 

See also Return, doctrine of. 

Iddat, 

marriage daring, void, 172. 

Illegltiniate child, 

right of, to inherit, 98. 


I Ilham MiihaflinUid, 

dirfcfple of AJ)u.:^ifa, 14. , 

Increase, 

« 

doctrine of, in Sunni law, 39, 
doctrine of, not recognised by Shiah 
law, 97. 

• 

Inheritance, 

general rules of, 28-32. 
birth-right, 28. 
homicide, effect of, on, 32. 

kinds of estate :— 

joint family, 32. 
life estate, 29. 
apes mcccssionui, 29. 
vested remainder, 29. 
representation, principle of, 28. 

4 r 

Hanatfl law of, 

distant kindred, 4 classes of, 52. 

Ckus I: {descendants of deceased) 
allotment of shares, amongst, 55. 
order of precedence, amongst, 55. 

Class 11: {descendants of deceased) 
order of succession, 60. 

Class 111: {descendants of parents) 
allotment of shares, amongst, 63. 
order of succession, 62. 

^ule^ of exclusion, 61. 

Class IV . {descendants oj grand 
parents) 

order of succession, 67. 
table of uncles and aunts, 74. 
heirs, classes of, 33. 
increase, doctrine of, 39. 
acknowledged kinsman, 75. 
bastard, 75. 
crown, 75. 
missing persons, 76. 
step-children, 75. 
successor by contract, 73. 
universal legatee, 75. 
sharers, who are, 34. ^ 

table of, 34A. 
residuaries, defined, 41. 
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I nheritance— conid. 

HAnKlI tew of —eontjd 

if none, residue reverts to shaicrs, i8. 
table of, 40A. 

SHteH tew of 

heirs, classes of, 77 
heirs, of first cla‘?s— • 

rules of succession, 83. 
heirs, of second class— 

brothers and sisters and their des¬ 
cendants, 87. 
grand-parents, 86, 89 
rules of succession, 86. 
heirs, of third class— 

order of succession, 91. 1 

uncles and aunts, 92. 
other heirs, 95 

increase, doctrine of, not recognised, 
97. 

return, doctrine of, 95. 
right of particular individual'* to 
inherit childless widow, 98 
eldest son, 98 
illegitimate child, 98 

Jactitation of marriage, 

suit for, 181. 

Joint family, 

how far recognised amongst Mahome- 
dans, 32 

Justice, equity and good conscience, 

principle o^ when to be applied, 14. 

Khojas, 

law relating to Succession and Inherit¬ 
ance amongst, 8. 

joint Hindu family law, whether appli. 

cable to, 32 
Sect of, 18 Shiah, 11. 

Koran, 

interpretation of the, 13. 

Legacies, 

abaffiment of, 103. 
lapse of, 104. 
revocation of, 104. 


Legacies — contd. 

subject-matter of, need not be in exist 
ence at the tune of execution of will 
104. 

See Bequest. 

Legatee, universal, 

right, of, to inherit, 75 

Legitimacy, 

by acknowledgment, 199-202 
by adoption, 202 
piesumption of, 197, 198, 2nl. 

Letters of administration, 

c\penses of. how borne, 15 
whin nciessaiv to obtain 2(i. 

Life estate, 

how fai rciognised, 29, 120 

Limitation, — 

amt lieiTh agaiii'it co-liiirx, 17. 
suit for dower, IKS 
suit for pre emption. 166 
where wakf loid, 146. 
where alienation of wakf proj>cil> 
unauthorised, 14s 

Lubbais (of Coimbatore), 

succession among, 10 

'l Mahomedan, 

meamng of, 8 

sects and sub sects, 11. 

Mahomedan Law, * 

I admimstration of— 

i generally, 1. 

I in Bengal, U.P. and Ass^m, 4 

I in Burmah, 7. 

m Central Provinces, 7. ^ 

I in Oudh, 7 

in Presidency Towns, 3. 
m Punjab and N. W. Frontier, 6. 
m Muffasal of Bombay, 5 
in Muffasal of Madras, .5. 
apphcation, extent of, of, 1. 
interpretation of, 13. 
of crimes, 1. 2. 
of evidence, 1. 
sources of, 13. 
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Alalnteaance, 

agreement for future maintenance. 194. 
of children and grandchildren, 211. 

* of parents and grandparents, 211. 
of poor relations, 211. 
of wife by husband, 179. 
during iddat, 179. 
order for, 179. 

Alarriage, 

between persons of different sects, 12. 

breach of promise of, 181. 

contract, who may, 168. 

consent obtained by force or fraud, 168. 

defined, 168. 

during Iddal, void, 169. 

effect of difference of religion on, 169, 

essentials of, 168. 

guardians for, 177. 

invalid, consequences of, 173. 

jactitation of, suit for, 181. 

lunatics, of, 168, 179. 

iinnors cannot contract, 176. 

repudiation by, of, 178. 

muta, 175. 

polyandry not allowed, 169. 
presumption of, 174. 
prohibition of, on account of— 
affinity, 171. 
consanguinity, 170. 
fosterage, 171. 

proposal and acceptance, 168. 
religion, difference of, 169. 
valid, consequences of, 173. 
void, consequences of, 173. 
witnesses, 168, 169. 

• 9 

wives, number of, 169. 
women who cannot be lawfully joined 
together as wives, 171. 

See also Agr,dement. Apostasy, Conjugal 
rights, 11jVorce. 

Marumakkatayam law, 

effect of, on donees of gift, 127. 

marz-ul-maut. 

See Death-illness. 

Minority, 

age of, according to Mussulman law, 203. 
and guardianship for marriage, 177. 
and guardianship of person, 204. 


M inorlty — amtd. 
and guardianship of property, 207. 

Missing persons, 

right of, to inherit, 76. 

Molesalam Qiraslas (of Broach), 

succession among, governed by Hindu 
law, 9. 

Mosque, 

right of every Mahomedan to enter a 
public, 150. 

wakf of mushaa for a, invalid, 133. 

Motazalas, 

a sect of Mahomedans, 11. 

Mother, 

is a sharer, 34A. 

Mother's mother, 

is a sharer, 34A. 

Mushaa, 

can form the subject of a wakf, 132. 
defined, 116. 

Mutawali, 

appointment of new, 144. 
appomtment by arbitration, 143. 
definition of, 143. 

founder may bo first mutawali, 131, 143. 
office of, not transferable irUer vivos, 146. 
office of, not attachable, 149. 
powers of:— 

to appoint successor on death, 146. 
to grant leases, 148. 
to increase allowance of servants, 148, 
to mortgage or sell, 147. 
remuneration of, 149. 
removal of, 149. 
who may be, 143. 

Pre-emption (right of), 

death of pre-emptor, 165. 
decree for pre-emption not transferable, 
166. 

device for evading, 166. 
defined, 152. 

distinction between the Sunni and Shiah 
law of, 167. 

enactments relating to, 152. 
females, 156. ^ 

formalities (necessary) of, 162. 
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Preemption (right of)— eontd .' 

recognised amongsi BJndos, ISS. 
not recognised in Madras Jfresidency, 
152. 

BMt law, governing, 166. 
shafees, among, 161. 
suit for, 165. 

suit for, limitation for, lti6. 

transfer by purchaser after demandl, 164. 

when right arises, 156. 

when may be exercised, 159. 

when lost, 165. 

when pre-emptor vested with right.s of 
purchaser, 166. 

whether buyer should be a Maliomedan. 
160. 

Probate, 

expenses of. how borne, l.'i. 
estate vests without probate, 16. 
when neeessary to obtain. 26. 

Prohibited degrees, 

of affinity, 171. 
of consanguinity, 170. 

Prophet, 

precepts of the, 1.3. 

Puberty, 

what is the age of, 168, 20.1. 
presumption rc, 168. 

Remainder—Vested, 

, how far recognised, 29. 

Renunciation (of Inheritance), 

how far binding on heir, 29 [s. 43] 

Representation, right of, 

not recognised in Mahoinedan law, 28 

Residuarles, 

classified, 45. 
defined, 41. 
female, 46. 
table of, 40A. 

Residue, 

peculiar features of, 48. 

Restitution (of conjugal rights), 

suit for, 179. 

Return, dfoctrlne of, 

dii^inguisbed from increase, 51. 
in Sunni law, 48. 


Return, doctrine of— conid. 

id Shiah law— 
genwally. 95., • 

affecting husband and wife, 96. 
affectipg niother, 96. 
affecting uterine brothers and sisters, 
97. 

Revocation, 

of bequest, 105. 
of gift, 121. 
of talak, 1,90. 

; of wakf. I ,‘12. 

I 

I Saj|ad-a-nishin, 

I office I )f, 1.7(). 

j Sects, 

I change from one to another, right to, 11. 
I governs law of succes.sion, 15. 

I marriiige with iinother, does not sub- 
j ject party to law of that sect, 12. 

j Sharers, 

defined, 34. 

Tiile.s of siiecco-Mon, 3.7-3S. 
table of, 

j Shiah law, 

beijuest to heirs, 103; 
espies, doetiiiu' of. 1*1,'). 
homicide, no bar to siKuession. 32, 
increase, doctrine of, not rccogmsed 
by, 97. 

inheritance, 77-98. 
pre-emption, 153. 
return, doctrine of, 95. 
suicide, how far a bar to jSuccession,^ 9. 
talak, L90, 192. 
wakf, 133, 134, 1.35. 

Sister, 

consanguine, as sharer, 
as residuary, 40A. 
full, as sharer, 34A! 

as residuary, 40A. 
uterine, as sharer, .34A. 
children of, are distant kindred of 
third class, 52. 

Son, 

is a residuary, 40A, 48. 
daughter of, as a sharer, 34A. 
as a residuary, 40A. 
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Son— coiiid: 

daughter of, children of, are . diatant 
kindred of first class, 52. 
son of, is a residuary, 40A. 

Step-children, 

nr> right to inherit, 75. 

Step-parents, 

no right tf) iniierit, 75. 

Succession, 

governed by Sect law of ilcceased, J4. 
when per stirpes, 142. 

See Inheritance. 

Successor by contract, 

defined, 7i{. 

Sunnis, 

sub-sett.'- I'f, 10. 

{Mirties to suit jiresiinied to tie, 10 

Talak, 

form of immatiTijit, 182 

how'effect ed, IK.'j. 

kintbt of, 

tiy agicement, 185. - 
under conipul.sion, ] Hfi. 
liy* writing. 184. 

where inanfage solemnised in Kiigland 
neeording to'English law. I8<i 

Tenants-in-comnfon, 

heirs take as. 10. 
limitation. H>. 

True, 

grandfather, defined, 34. 
as a sharer, 34A- 
as a residuary. 40A. 
as hotl. sharer and residuaiy, 40. 
graiidniother defined. 34. 
grandmother is a shari'r, 3t.A. 

Trusts, 

eonditioi s in gifts in the nature of, 120. 
gifts through medium of. f 13. 
public. See Wnkf. 

Uncle, 

maternal, is a distant kindred of fourth 
class, 53. 

paternal, is a residuary, 40A. 
children of maternal, are D. K. of 
4th class, 53. 

son of paternal, is a residuary, 40A. 


Uncle—cojJd. 

daughter of paternal, is D. K. of 4th 
class, 53. 

table vf uncles and aunts, 74. 

Universal legatee, 

. right of, to inherit, 75. 

Usage-, 

given effect to, by Courts, 5, 0. 

Usury, 

jiroliibition against, whether repeated, 
I by Usui jdLaws Repeal Act of 1855, 4. 

Vested, 

inhcntance, defined. 31. 
remainder, how far recognised, 29. 

Wages, 

of servant'-, borne by the estate. 15 

I Wakf, 

j alienation of wakf property, 134, 147. 

I attachment of wakl property, 134. 
cash. of. 128. 

I'ontingent, iinalid, ]3I{. 

' eyiire’-. doetiine of. apjilied to, 135. 

I <lelll^, jiioMMon for ])ayment of. 133. 
definition of, 128. 

equity of redemption, wakf of, 128. 
family seltJements. 135, 137-139. 
form of, 13(1. 

I bow dealt with prior to Wakf Act, 13(}. 
j how dealt with under Wakf Act, 140. 

' illusori, 137. 
i imniemonal usei, by, 134. 
immoveable property, of. 128, 
intention to create, 132. 

I khankah. 150. 

law before Wakf Act, 130. 
law under Wakf Act, 140. 
lease of wakf property, 148. 
life-interest for settlor, 134. 
limitation- - 

where wakf void, 140. 
whei«‘ alienation of wakf property un¬ 
authorized, 148. 
maintenance of settlor, 133. 

of settlors descendants, 
135-139. 

marz-ul-maut,' wakf during, 131. 
minor cannot create, 130. 
mortgage of wakf property, I'iSf. 
mortgaged property, wakf of, 128. 
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Wmki—eonid. 

mosque, fo)r, 133, 150. 
moveables, of, 128. ’ 

mushaa,.uf, 132. ' 

mutawali—4ee Mutawali. 
objects of, 128-129. 
permanent, must be, 128. 
possession of wakf property, delivery of, 
131. 

postponement of objects of, 133. 

■registration, 131. 

revocation, of, 132. 

sajjadsnishin, 1.50. 

sale of wakf property, 147. 

succession per stirpes, 143. 

takia. 151. 

testamentary, 130. 

Wakf Act, text of, 142. 
who may create, 130. 

“Widow (childless) 

limited right of, to inherit under Shiah 
law, 98. 

Wife. 

is a sharer, 34A. 

maintenance of, 179. 

riffht of, to claim divorce, 188, 191. 


Words— eoHtd. 

- Hiba-ba-shart-ul-iwaz, 126. 
Hiba-bil-iwaz, 123. 
Uizanat. 204 (s. 206]. 
Iddat, 169. 

Ijmaa, 13. 

Ismailia, 11. 

Jabr, 177. 

Khankah, 150. 

1 Kiyas, 13. 

1 Khula. 188, 193. 

I Laan, 194. 

Maliki, 11. 

I Marz-ul-maut, 107 
Motazala, 11. 

' Mubarat, 188, 103. 

’• Mushaa, 116, 132. 

I Mutawali, 143. 

Sadakah, 127. 
Kajjad-a-nishin, 150. 
Shafee, 161. 

Shafei, 11. 

I Shah-i-jar, 154. 

Shah-i-khalil, 1.54. 

^ Shati-i-sharik, 151. 

Shiah, i 1. 

Shufaa, 150. 


Will, 

I authorities on, 99. 
form of, 100. 

how far heirs can take under a, 100. 
limit of testamentary power, 102. 
who can make a, 99. 

Words, 

Amree, 30. 

Areeat, 126. 

Asna Aasharias, 11. 

Aul, 39. 

Hadis, 13. 

Hanah, 11. 

Hanbali, 11. 

.Hiba, 109. 


Sunni, 11. 

^ Takia, 151. 

1 Talab-i-Ishad, 162. 

Talah-i-Mowasibat, 162. 
Talak, 188. 
j TaUk ahsan, 189. 

I Taldk Hasan, 189. 

1 Taldk-i-bain. 190. 

I Tal4k-ul-bidaat, 189. 

1 Talak-ul-sunnat, 189. 

{ Talaknama, 189, 190. 

I Tohr, 189. 

I Umra, 30. 

I* Wakf, 128. 

I Wasiat, 100. 

I Zaidya, 11. 
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